
                                  UNITED STATES 
                       SECURITIES AND EXCHANGE COMMISSION 
                             WASHINGTON, D.C. 20549 
 
                                    FORM 10-Q 
 
(Mark One) 
|X|      QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES 
         EXCHANGE ACT OF 1934 For the quarterly period ended June 30, 2005 
                                                             ------------- 
 _                                     OR 
|_|      TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE 
         SECURITIES EXCHANGE ACT OF 1934 
         For the transition period from __________________ to _________________ 
 
Commission file number 0-565 
                       ----- 
 
                            ALEXANDER & BALDWIN, INC. 
                            ------------------------- 
             (Exact name of registrant as specified in its charter) 
 
                  Hawaii                           99-0032630 
                  ------                           ---------- 
        (State or other jurisdiction of         (I.R.S. Employer 
         incorporation or organization)       Identification No.) 
 
      P. O. Box 3440, Honolulu, Hawaii               9680l 
     822 Bishop Street, Honolulu, Hawaii             96813 
     -----------------------------------             ----- 
    (Address of principal executive offices)      (Zip Code) 
 
                                 (808) 525-6611 
                                 -------------- 
              (Registrant's telephone number, including area code) 
 
                                       N/A 
                                       --- 
                    (Former name, former address, and former 
                   fiscal year, if changed since last report) 
 
Indicate by check mark whether the registrant (1) has filed all reports required 
to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during 
the preceding 12 months (or for such shorter period that the registrant was 
required to file such reports), and (2) has been subject to such filing 
requirements for the past 90 days.                               Yes |X| No |_| 
 
Indicate by check mark whether the registrant is an accelerated filer (as 
defined in Rule 12b-2 of the Exchange Act).                      Yes |X| No |_| 
 
 
Number of shares of common stock outstanding as of 
June 30, 2005:                                                      43,829,557 
 
 
 

 
 
 
                          PART I. FINANCIAL INFORMATION 
 
ITEM 1.  FINANCIAL STATEMENTS 
- ----------------------------- 
 
The unaudited, condensed financial statements and notes for the second quarter 
and first six months of 2005 are presented below, with comparative figures from 
the 2004 financial statements. 
 
 
 
                   ALEXANDER & BALDWIN, INC. AND SUBSIDIARIES 
                   Condensed Consolidated Statements of Income 
                     (In millions, except per share amounts) 
 
                                                             Three Months Ended                    Six Months Ended 
                                                                  June 30,                             June 30, 
                                                           2005               2004              2005               2004 
                                                           ----               ----              ----               ---- 
                                                                                                      
Revenue: 
    Operating revenue                                    $    392.1         $    374.4        $     756.7        $     715.6 
                                                         ----------         ----------        -----------        ----------- 
 
Costs and Expenses: 
    Costs of goods sold, services and rentals                 308.6              295.5              586.3              561.6 
    Loss on investment                                          2.2                 --                2.2                 -- 
    Selling, general and administrative                        33.4               30.9               65.5               62.0 
                                                         ----------         ----------        -----------        ----------- 
        Operating costs and expenses                          344.2              326.4              654.0              623.6 
                                                         ----------         ----------        -----------        ----------- 
 
Operating Income                                               47.9               48.0              102.7               92.0 
Other Income and (Expense): 
    Equity in income of real estate affiliates                  0.8                1.3                1.8                2.1 



    Interest income                                             1.2                1.1                2.1                1.8 
    Interest expense                                           (3.0)              (3.2)              (5.8)              (6.4) 
                                                         ----------         ----------        -----------        ----------- 
Income Before Taxes                                            46.9               47.2              100.8               89.5 
    Income taxes                                               17.8               18.2               38.3               34.0 
                                                         ----------         ----------        -----------        ----------- 
Income From Continuing Operations                              29.1               29.0               62.5               55.5 
Discontinued Operations (net of income taxes)                   0.3                1.1                4.6                1.7 
                                                         ----------         ----------        -----------        ----------- 
 
Net Income                                               $     29.4         $     30.1        $      67.1        $      57.2 
                                                         ==========         ==========        ===========        =========== 
 
Basic Earnings Per Share: 
    Continuing operations                                $      0.67        $      0.68       $      1.44        $      1.31 
    Discontinued operations                                       --               0.03              0.10               0.04 
                                                         -----------        -----------       -----------        ----------- 
    Net income                                           $      0.67        $      0.71       $      1.54        $      1.35 
                                                         ===========        ===========       ===========        =========== 
 
Diluted Earnings Per Share: 
    Continuing operations                                $      0.66        $      0.67       $      1.42        $      1.29 
    Discontinued operations                                       --               0.03              0.10               0.04 
                                                         -----------        -----------       -----------        ----------- 
    Net income                                           $      0.66        $      0.70       $      1.52        $      1.33 
                                                         ===========        ===========       ===========        =========== 
 
Dividends Per Share (1)                                  $     0.225        $     0.225       $      0.45        $      0.45 
Average Number of Shares Outstanding                            43.6               42.5              43.5               42.4 
Average Number of Dilutive Shares Outstanding                   44.2               43.1              44.1               43.0 
 
 
 
(1) Dividends per share for the second quarter and first half of 2005 do not 
include the $0.225 third quarter dividend declared on June 23, 2005 and payable 
on September 1, 2005.  Dividends per share for the second quarter and first 
half of 2004 do not include the $0.225 third quarter dividend declared on 
June 24, 2004 and payable on September 2, 2004. 
 
 
See Notes to Condensed Consolidated Financial Statements. 
 
 



 
 
 
 
 
                   ALEXANDER & BALDWIN, INC. AND SUBSIDIARIES 
                        Industry Segment Data, Net Income 
                                  (In millions) 
 
                                                                Three Months Ended                     Six Months Ended 
                                                                     June 30,                              June 30, 
                                                             2005               2004               2005               2004 
                                                             ----               ----               ----               ---- 
                                                                                                         
Revenue: 
    Transportation: 
        Ocean transportation                                $    221.0         $    208.1        $     427.2        $     404.6 
        Logistics services                                       106.6               93.5              202.7              167.6 
    Real Estate: 
        Leasing                                                   21.3               20.4               43.2               41.2 
        Sales                                                     14.6               28.3               60.5               68.4 
        Less amounts reported in discontinued 
           operations                                             (1.7)              (3.1)             (28.1)              (5.3)
    Food Products                                                 32.2               28.9               54.6               42.3 
    Reconciling Items                                             (1.9)              (1.7)              (3.4)              (3.2)
                                                            ----------         ----------        -----------        ----------- 
        Total revenue                                       $    392.1         $    374.4        $     756.7        $     715.6 
                                                            ==========         ==========        ===========        =========== 
 
Operating Profit, Net Income: 
    Transportation: 
        Ocean transportation                                $     38.7         $     31.4        $      68.4        $      50.0 
        Logistics services                                         3.6                2.6                6.6                3.6 
    Real Estate: 
        Leasing                                                   10.5                9.2               21.2               18.7 
        Sales                                                      4.8               13.4               21.3               32.4 
        Less amounts reported in discontinued 
           operations                                             (0.6)              (1.7)              (7.5)              (2.7)
    Food Products                                                  0.3                0.3                9.3                2.9 
                                                            ----------         ----------        -----------        ----------- 
        Total operating profit                                    57.3               55.2              119.3              104.9 
    Loss on Investment                                            (2.2)                --               (2.2)                -- 
    Interest Expense                                              (3.0)              (3.2)              (5.8)              (6.4)
    General Corporate Expenses                                    (5.2)              (4.8)             (10.5)              (9.0)
                                                            ----------         ----------        -----------        ----------- 
    Income From Continuing Operations Before 
        Income Taxes                                              46.9               47.2              100.8               89.5 
    Income Taxes                                                 (17.8)             (18.2)             (38.3)             (34.0)
                                                            ----------         ----------        -----------        ----------- 
    Income From Continuing Operations                             29.1               29.0               62.5               55.5 
    Discontinued Operations (net of income taxes)                  0.3                1.1                4.6                1.7 
                                                            ----------         ----------        -----------        ----------- 
    Net Income                                              $     29.4         $     30.1        $      67.1        $      57.2 
                                                            ==========         ==========        ===========        =========== 
 
 
 
 
 
 
 
 
 
 
 
See Notes to Condensed Consolidated Financial Statements. 
 
 



 
 
 
 
 
                   ALEXANDER & BALDWIN, INC. AND SUBSIDIARIES 
                      Condensed Consolidated Balance Sheets 
                                  (In millions) 
 
                                                                              June 30,                December 31, 
                                                                                2005                      2004 
                                                                                ----                      ---- 
                                                         ASSETS 
                                                                                                   
Current Assets: 
    Cash and cash equivalents                                                 $      69                 $      42 
    Accounts and notes receivable, net                                              167                       181 
    Inventories                                                                      26                        15 
    Real estate held for sale                                                        65                        35 
    Deferred income taxes                                                            11                        10 
    Prepaid expenses and other assets                                                20                        20 
    Accrued deposits, net to Capital Construction Fund                               --                       (15) 
                                                                              ---------                 --------- 
        Total current assets                                                        358                       288 
                                                                              ---------                 --------- 
Investments                                                                         130                       111 
                                                                              ---------                 --------- 
Real Estate Developments                                                             56                        82 
                                                                              ---------                 --------- 
Property, at cost                                                                 2,178                     1,996 
    Less accumulated depreciation and amortization                                  897                       863 
                                                                              ---------                 --------- 
        Property - net                                                            1,281                     1,133 
                                                                              ---------                 --------- 
Capital Construction Fund                                                            37                        40 
                                                                              ---------                 --------- 
Other Assets                                                                        127                       124 
                                                                              ---------                 --------- 
 
        Total                                                                 $   1,989                 $   1,778 
                                                                              =========                 ========= 
 
                                                     LIABILITIES AND 
                                                  SHAREHOLDERS' EQUITY 
Current Liabilities: 
    Notes payable and current portion of long-term debt                       $      32                 $      31 
    Accounts payable                                                                114                       115 
    Other                                                                           102                        89 
                                                                              ---------                 --------- 
        Total current liabilities                                                   248                       235 
                                                                              ---------                 --------- 
Long-term Liabilities: 
    Long-term debt                                                                  314                       214 
    Deferred income taxes                                                           388                       339 
    Post-retirement benefit obligations                                              46                        45 
    Other                                                                            38                        41 
                                                                              ---------                 --------- 
        Total long-term liabilities                                                 786                       639 
                                                                              ---------                 --------- 
Commitments and Contingencies 
Shareholders' Equity: 
    Capital stock                                                                    35                        35 
    Additional capital                                                              169                       150 
    Deferred compensation                                                            (7)                       (2) 
    Accumulated other comprehensive loss                                             (9)                       (9) 
    Retained earnings                                                               778                       741 
    Cost of treasury stock                                                          (11)                      (11) 
                                                                              ---------                 --------- 
        Total shareholders' equity                                                  955                       904 
                                                                              ---------                 --------- 
 
        Total                                                                 $   1,989                 $   1,778 
                                                                              =========                 ========= 
 
 
 
 
See Notes to Condensed Consolidated Financial Statements. 
 
 



 
 
 
 
                   ALEXANDER & BALDWIN, INC. AND SUBSIDIARIES 
                 Condensed Consolidated Statements of Cash Flows 
                                  (In millions) 
 
 
                                                                               Six Months Ended 
                                                                                   June 30, 
                                                                         2005                    2004 
                                                                         ----                    ---- 
 
                                                                                         
Cash Flows from Operating Activities                                   $     129              $      84 
                                                                       ---------              --------- 
 
Cash Flows from Investing Activities: 
    Capital expenditures                                                    (174)                   (24) 
    Proceeds from disposal of property and other assets                       19                     20 
    Deposits into Capital Construction Fund                                 (158)                    (1) 
    Withdrawals from Capital Construction Fund                               146                      1 
    Investments, net                                                         (13)                   (22) 
                                                                       ---------              --------- 
        Net cash used in investing activities                               (180)                   (26) 
                                                                       ---------              --------- 
 
Cash Flows from Financing Activities: 
    Proceeds from issuances of long-term debt                                105                      4 
    Payments of long-term debt                                               (10)                   (35) 
    Payments of short-term debt, net                                          (5)                    -- 
    Proceeds from issuances of capital stock                                   8                      9 
    Repurchase of capital stock                                               --                     (2) 
    Dividends paid                                                           (20)                   (19) 
                                                                       ---------              --------- 
        Net cash provided by (used in) financing activities                   78                    (43) 
                                                                       ---------              --------- 
 
Net Increase in Cash and Cash Equivalents                              $      27              $      15 
                                                                       =========              ========= 
 
Other Cash Flow Information: 
    Interest paid, net of amounts capitalized                          $      (7)             $      (7) 
    Income taxes paid, net of refunds                                         22                    (30) 
 
Other Non-cash Information: 
    Depreciation expense                                                      41                     40 
    Tax-deferred property sales                                              (28)                    -- 
    Tax-deferred property purchases                                           28                     -- 
    Debt assumed in real estate acquisition                                   11                     -- 
 
 
 
 
 
 
 
See Notes to Condensed Consolidated Financial Statements. 
 
 



 
 
 
Notes to Condensed Consolidated Financial Statements 
(Unaudited) 
 
(1)      The Condensed Consolidated Financial Statements are unaudited. Because 
         of the nature of the Company's operations, the results for interim 
         periods are not necessarily indicative of results to be expected for 
         the year. In the opinion of management, all material adjustments 
         necessary for the fair presentation of interim period results have been 
         included in the interim financial statements. 
 
(2)      The 2005 estimated effective income tax rate of 38 percent is 
         substantially the same as the statutory rate. 
 
(3)      Commitments and Contingencies: Commitments and financial arrangements 
         that are not recorded on the Company's balance sheet at June 30, 2005, 
         other than operating lease obligations, included the following (in 
         millions): 
 
         Vessel purchases                            (a)      $      148 
         Guarantee of Hokua debt                     (b)      $       15 
         Guarantee of HS&TC debt                     (c)      $        7 
         Standby letters of credit                   (d)      $       19 
         Bonds                                       (e)      $       14 
         Benefit plan withdrawal obligations         (f)      $       65 
 
         These amounts are not recorded on the Company's balance sheet and, with 
         the exception of item (a), it is not expected that the Company or its 
         subsidiaries will be called upon to advance funds under these 
         commitments. 
 
         (a) In February 2005, Matson Navigation Company, Inc. ("Matson") 
             entered into an agreement with Kvaerner Philadelphia Shipyard Inc. 
             to purchase two containerships for $144.4 million each. The first 
             of these two ships, the MV Manulani, was delivered during the 
             second quarter of 2005, and the second ship, the MV Maunalei, is 
             expected to be delivered in the second quarter of 2006. The 
             purchase price for the MV Maunalei will also include approximately 
             $3.9 million of interest incurred by the shipyard during 
             construction, bringing the total purchase price to $148.3 million. 
             The purchase of the MV Maunalei is expected to be funded with the 
             Capital Construction Fund ("CCF"), operating cash flows and a new 
             revolving credit facility. Payment in full is required upon the 
             delivery of the containership.  No obligation is recorded on the 
             financial statements for the MV Maunalei because conditions 
             necessary to record either a liability or an asset have not been 
             met. Information related to the use of the ships in the Guam trade 
             and in the recently announced China service is included in Part II 
             Item 8 of the Company's most recently filed Form 10-K.  The 
             financing agreements for each of the two ships were described in 
             two 8-K's that were filed with the SEC during the second quarter 
             of 2005 and in Item 2 of this Form 10-Q. 
 
         (b) A&B Properties, Inc. ("Properties") has a limited loan guarantee 
             equal to the lesser of $15 million or 15.5 percent of the 
             outstanding balance of the construction loan for the Hokua 
             condominium project, in which Properties is an investor.  The 
             guarantee could be triggered if the purchasers of condominium 
             apartments become entitled to rescind their purchase obligations. 
             This could occur if, for example, the seller breaches covenants 
             contained in its sales contracts or violates the Interstate Land 
             Sales Practices Act ("ILSPA"), the Hawaii Condominium Act, the 
             Securities Act of 1933 or the Securities Exchange Act of 1934. 
             The ILSPA requires that the building must be constructed and a 
             certificate of occupancy obtained, within two years following 
             execution of a binding sales contract with the buyer.  For Hokua, 
             this is December 31, 2005 for most of the contracts.  The Hokua 
             general contractor expects that a certificate of occupancy will be 
             obtained by December 31, 2005; however, any unanticipated delays 
             could result in the certificate not being obtained by that date. 
             The Company believes that even if the buyers are able to rescind 
             their contracts and are entitled to a refund, the affected units 
             could be sold for prices greater than the original selling prices, 
             since market prices in Honolulu have risen considerably during the 
             past 18 months. 
 
         (c) At June 30, 2005, the Company had guaranteed $15 million of a $30 
             million Hawaiian Sugar & Transportation Cooperative ("HS&TC") 
             revolving credit line. HS&TC is a raw sugar marketing and trans- 
             portation cooperative that is used to market and transport the 
             Company's raw sugar to C&H Sugar Company, Inc ("C&H"); the Company 
             is a member of HS&TC and is a minority owner of C&H. On July 29, 
             2005, this guarantee was restructured as a floating guarantee that 
             can range from the lower of the amount drawn by HS&TC under the 
             credit line to $21.5 million.  The HS&TC credit line is used 
             primarily to fund purchases of raw sugar from the Hawaii growers 
             and is fully secured by all personal property of the cooperative 
             other than transportation assets. The amount that may be drawn by 
             HS&TC under the facility is limited to its inventory value plus 
             certain cash balances and accounts receivable.  If the amounts 
             owed by C&H to HS&TC are outstanding for up to 10 days, the 
             amount of A&B's exposure under the guarantee is limited to the 



             lesser of $15 million or the actual amounts drawn. If HS&TC has 
             extended payment terms to C&H beyond the normal 10 days, then the 
             amount of the guarantee increases to the lesser of the amount drawn 
             on the credit line or $21.5 million.  As of June 30, 2005, extended 
             credit terms had been provided to C&H, but the balance outstanding 
             on the credit line was $7 million, therefore the amount of A&B's 
             guarantee was $7 million at quarter-end. A copy of the new floating 
             guarantee agreement is included with this Form 10-Q as Exhibit 
             10.a.(xxxix). 
 
         (d) At June 30, 2005, the Company has arranged for standby 
             letters of credit totaling $19 million. This includes 
             letters of credit, totaling approximately $12 million, 
             which enable the Company to qualify as a self-insurer 
             for state and federal workers' compensation liabilities. 
             This balance includes approximately $4 million for 
             routine insurance-related operating matters, principally 
             in the real estate business. 
 
             Also included in the outstanding letters of credit, is 
             a $3 million letter of credit for workers' compensation 
             claims incurred by C&H employees prior to December 24, 
             1998. As disclosed in previous filings, C&H was a 
             wholly owned subsidiary of A&B until December 24, 1998, 
             at which date the Company sold a majority interest in 
             the business. The Company would only be called upon to 
             honor this letter of credit in the event of C&H's 
             insolvency or its failure to pay claims when due. 
 
         (e) Of the $14 million in bonds, $7 million relate to real 
             estate construction projects in Hawaii. These bonds are 
             required by either state or county governments to ensure 
             that certain infrastructure work required as part of 
             real-estate development is completed as required. The 
             Company has the financial ability and intention to 
             complete these improvements. Also included in the total 
             bond amount are $6 million of customs bonds. The 
             remaining $1 million of bonds are for 
             transportation-related matters. 
 
         (f) The withdrawal liabilities for multiemployer pension 
             plans, in which Matson is a participant, aggregated 
             approximately $65 million as of the most recent 
             valuation dates. Management has no present intention of 
             withdrawing from and does not anticipate termination of 
             any of the aforementioned plans. 
 
         Contingencies: During the first half of 2005, there were no substantive 
         changes to two environmental matters, the petition filed with the State 
         of Hawaii Board of Land and Natural Resources or the Citizen Complaint 
         and Petition for a Declaratory Order filed with the State of Hawaii 
         Commission on Water Resource Management. These items are described in 
         Part II, Items 7 and 8, of the Company's 2004 Form 10-K. 
 
         The Company and certain subsidiaries are parties to various legal 
         actions and are contingently liable in connection with claims and 
         contracts arising in the normal course of business, the outcome of 
         which, in the opinion of management after consultation with legal 
         counsel, will not have a material adverse effect on the Company's 
         financial position or results of operations. 
 
(4)      Accounting Method for Stock-Based Compensation and Diluted Earnings per 
         Share: As allowed by Statement of Financial Accounting Standards 
         ("SFAS") No. 123R, "Accounting for Stock-Based Compensation, Revised" 
         and by SFAS No. 148, "Accounting for Stock-Based Compensation - 
         Transition and Disclosure," the Company has elected to continue to 
         apply the provisions of Accounting Principles Board Opinion No. 25, 
         "Accounting for Stock Issued to Employees." Accordingly, no 
         compensation cost is recognized in the Company's net income for options 
         granted with exercise prices that are equal to the market values of the 
         underlying common stock on the dates of grant. 
 
         Pro forma information regarding net income and earnings per share, 
         using the fair value method and reported below, has been estimated 
         using a Black-Scholes option-pricing model. This model was developed 
         for use in estimating the fair value of traded options which do not 
         have vesting requirements and which are fully transferable. The 
         Company's options have characteristics significantly different from 
         those of traded options. Had compensation cost for the stock options 
         been based on the estimated fair values at grant dates, the Company's 
         pro forma net income and net income per share for the three and six 
         months ended June 30, 2005 and 2004 would have been as follows (in 
         millions, except per share amounts): 
 
 
 
                                                                Quarter Ended               Six Months Ended 
                                                                   June 30,                     June 30, 
                                                                   --------                     -------- 
                                                             2005           2004           2005          2004 
                                                                                             
Net Income: 
    As reported                                            $   29.4       $    30.1       $    67.1     $   57.2 
    Stock-based compensation expense determined 
      under fair value based method for all awards, 



      net of related tax effects                               (0.4)           (0.3)           (0.8)        (0.6) 
                                                           --------       ---------       ---------     -------- 
    Pro forma                                              $   29.0       $    29.8       $    66.3     $   56.6 
                                                           ========       =========       =========     ======== 
Net Income Per Share: 
    Basic, as reported                                     $    0.67      $    0.71       $    1.54     $   1.35 
    Basic, pro forma                                       $    0.66      $    0.70       $    1.52     $   1.33 
    Diluted, as reported                                   $    0.66      $    0.70       $    1.52     $   1.33 
    Diluted, pro forma                                     $    0.65      $    0.69       $    1.50     $   1.32 
Effect on average shares outstanding of assumed 
exercise of stock options (in millions of shares): 
    Average number of shares outstanding                       43.6            42.5            43.5         42.4 
    Effect of assumed exercise of outstanding stock 
        options                                                 0.6             0.6             0.6          0.6 
                                                           --------       ---------       ---------     -------- 
    Average number of shares outstanding after 
        assumed exercise of outstanding stock options          44.2            43.1            44.1         43.0 
                                                           ========       =========       =========     ======== 
 
 
         The pro forma effects are not necessarily representative of the pro 
         forma effects on future net income or earnings per share, because the 
         number of future shares that may be issued is not known; shares vest 
         over several years, and assumptions used to determine the fair value 
         can vary significantly. Additional information about stock-based 
         compensation is included in Notes 1 and 12 of Item 8 in the Company's 
         most recently filed Form 10-K and in Item 2 of this Form 10-Q. 
 
(5)      Accounting for and Classification of Discontinued Operations: As 
         required by Statement of Financial Accounting Standards ("SFAS") No. 
         144, "Accounting for the Impairment or Disposal of Long-Lived Assets," 
         the sales of certain income-producing assets are classified as 
         discontinued operations if (i) the operations and cash flows of the 
         assets can be clearly distinguished from the remaining assets of the 
         Company, (ii) the cash flows that are specific to the assets sold have 
         been, or will be, eliminated from the ongoing operations of the 
         Company, (iii) the Company will not have a significant continuing 
         involvement in the operations of the assets sold, and (iv) the amount 
         is considered material. Certain assets that are "held for sale," based 
         on the likelihood and intention of selling the property within 12 
         months, are also treated as discontinued operations. Depreciation on 
         these assets is discontinued upon reclassification. Sales of land, 
         residential houses, and office condominium units are generally 
         considered inventory and are not included in discontinued operations. 
 
         Discontinued operations were as follows (in millions): 
 
 
 
 
 
                                               Quarter Ended                    Six Months Ended 
                                                  June 30,                          June 30, 
                                                  --------                          -------- 
                                           2005             2004              2005             2004 
                                                                                   
Discontinued Operations (net of tax) 
   Sales of Assets                              --         $    0.9         $    3.9          $    1.0 
   Leasing Operations                     $    0.3              0.2              0.7               0.7 
                                           -------         --------         --------          -------- 
     Total                                $    0.3         $    1.1         $    4.6          $    1.7 
                                          ========         ========         ========          ======== 
 
 
(6)      Other Comprehensive Income for the three and six months ended June 30, 
          2005 and 2004 was as follows (in millions): 
 
 
 
                                               Quarter Ended                    Six Months Ended 
                                                  June 30,                          June 30, 
                                                  --------                          -------- 
                                           2005             2004              2005             2004 
 
                                                                                   
Net Income                                $   29.4         $   30.1         $   67.1          $   57.2 
Company's share of investee's 
   minimum  pension liability 
   adjustment                                 (0.4)             --              (0.4)               -- 
Change in valuation of derivative               --              2.5              0.1               1.5 
                                          --------         --------         --------          -------- 
Comprehensive Income                      $   29.0         $   32.6         $   66.8          $   58.7 
                                          ========         ========         ========          ======== 
 
 
         The change in valuation of derivative reflects the valuation of an 
         interest rate lock agreement related to a containership purchased by 
         Matson during 2004. 
 
(7)      Pension and Post-retirement Plans: The Company has defined benefit 
         pension plans that cover substantially all non-bargaining unit and 
         certain bargaining unit employees. The Company also has unfunded 
         non-qualified plans that provide benefits in excess of the amounts 
         permitted to be paid under the provisions of the tax law to 
         participants in qualified plans. The assumptions related to discount 



         rates, expected long-term rates of return on invested plan assets, 
         salary increases, age, mortality and health care cost trend rates, 
         along with other factors, are used in determining the assets, 
         liabilities and expenses associated with pension benefits. Management 
         reviews the assumptions annually with its independent actuaries, taking 
         into consideration existing and future economic conditions and the 
         Company's intentions with respect to these plans. Management believes 
         that its assumptions and estimates for 2005 are reasonable. Different 
         assumptions, however, could result in material changes to the assets, 
         obligations and costs associated with benefit plans. 
 
         The Components of Net Periodic Benefit Cost for the second quarter of 
         2005 and 2004 were as follows (in millions): 
 
 
 
 
                                                       Pension Benefits                Post-retirement Benefits 
                                                       ----------------                ------------------------ 
                                                    2005               2004              2005             2004 
                                                    ----               ----              ----             ---- 
                                                                                              
         Service Cost                             $    1.6           $    1.6           $    0.2         $    0.2 
         Interest Cost                                 4.0                4.0                0.8              0.8 
         Expected Return on Plan Assets               (6.1)              (5.7)                --               -- 
         Amortization of Prior Service Cost            0.1                0.1                 --               -- 
         Amortization of Net (Gain) Loss               0.4                0.5                0.3              0.1 
                                                  --------           --------           --------         -------- 
         Net Periodic Benefit Cost                $    0.0           $    0.5           $    1.3         $    1.1 
                                                  ========           ========           ========         ======== 
 
 
         The Components of Net Periodic Benefit Cost for the first half of 2005 
         and 2004 were as follows (in millions): 
 
 
 
                                                        Pension Benefits                Post-retirement Benefits 
                                                        ----------------                ------------------------ 
                                                     2005               2004              2005             2004 
                                                     ----               ----              ----             ---- 
                                                                                               
         Service Cost                              $    3.0           $    3.1           $    0.5         $    0.4 
         Interest Cost                                  8.0                7.9                1.6              1.4 
         Expected Return on Plan Assets               (12.2)             (11.4)                --               -- 
         Amortization of Prior Service Cost             0.2                0.2                 --               -- 
         Amortization of Net (Gain) Loss                0.8                1.0                0.6              0.3 
                                                   --------           --------           --------         -------- 
         Net Periodic Benefit Cost                 $   (0.2)          $    0.8           $    2.7         $    2.1 
                                                   ========           ========           ========         ======== 
 
 
         The 2005 return on plan assets is expected to be nearly the same as the 
         sum of the service cost, interest cost and amortization components, 
         resulting in no material pension expense. No contributions to the 
         Company's pension plans are expected to be required during 2005. 
 
         The 2005 net periodic post-retirement and pension costs do not reflect 
         any amount associated with a subsidy relating to the Medicare 
         Prescription Drug Improvement and Modernization Act of 2003 because the 
         Company has not been able to conclude whether the benefit provided by 
         its plans are actuarially equivalent to Medicare Part D of the Act. 
 
 
 



 
 
 
ITEM 2.  MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND 
- ------------------------------------------------------------------------ 
RESULTS OF OPERATIONS 
- --------------------- 
 
The following analysis of the consolidated financial condition and results of 
operations of Alexander & Baldwin, Inc. and its subsidiaries (collectively, the 
"Company") should be read in conjunction with the condensed consolidated 
financial statements and related notes thereto included in Item 1 of this Form 
10-Q. 
 
FORWARD-LOOKING STATEMENTS 
 
The Company, from time to time, may make or may have made certain 
forward-looking statements, whether orally or in writing, such as forecasts and 
projections of the Company's future performance or statements of management's 
plans and objectives. These statements are "forward-looking" statements as that 
term is defined in the Private Securities Litigation Reform Act of 1995. Such 
forward-looking statements may be contained in, among other things, Securities 
and Exchange Commission ("SEC") filings, such as the Forms 10-K, 10-Q and 8-K, 
press releases made by the Company, the Company's Internet Web sites (including 
Web sites of its subsidiaries), and oral statements made by the officers of the 
Company. Except for historical information contained in these written or oral 
communications, such communications contain forward-looking statements. These 
forward-looking statements are not guarantees of future performance, and involve 
a number of risks and uncertainties that could cause actual results to differ 
materially from those projected in the statements, including, but not limited to 
the following factors: 
 
             1)     economic conditions in Hawaii and elsewhere; 
             2)     market demand; 
             3)     competitive factors, such as the entrance of new competitor 
                    capacity in the Hawaii shipping trade, and pricing 
                    pressures, principally in the Company's transportation 
                    businesses; 
             4)     renewal or replacement of significant operating and 
                    financial agreements; 
             5)     significant fluctuations in fuel prices; 
             6)     legislative and regulatory environments at the federal, 
                    state and local levels, including, among others, government 
                    rate regulations, land use regulations, government 
                    administration of the U.S. sugar program, and modifications 
                    to or retention of cabotage laws; 
             7)     availability of water for irrigation and to support real 
                    estate development; 
             8)     performance of unconsolidated affiliates and ventures; 
             9)     significant fluctuations in raw sugar prices and the ability 
                    to sell raw sugar to C&H Sugar Company, Inc. ("C&H"); 
             10)    raw sugar and coffee production that can be affected 
                    adversely by weather, disease, irrigation, factory 
                    reliability, labor availability, age of crop and other 
                    factors; 
             11)    vendor and labor relations in Hawaii, the U.S. Pacific 
                    Coast, Guam and other locations where the Company has 
                    operations; 
             12)    risks associated with construction and development 
                    activities, including, among others, construction costs, 
                    construction defects, labor issues, ability to secure 
                    insurance, and land use regulations; 
             13)    performance of pension assets; 
             14)    acts of nature, including but not limited to, drought, 
                    greater than normal rainfall, hurricanes and typhoons; 
             15)    resolution of tax issues with the IRS or state tax 
                    authorities; 
             16)    acts of war and terrorism; 
             17)    risks associated with current or future litigation; and 
             18)    other risk factors described elsewhere in these 
                    communications and from time to time in the Company's 
                    filings with the SEC. 
 
CONSOLIDATED REVENUE & NET INCOME 
 
Consolidated - Second quarter of 2005 compared with 2004 
 
 
 
- ------------------------------------------------------------------------------------------- 
                                                       Quarter Ended June 30, 
- ------------------------------------------------------------------------------------------- 
(dollars in millions)                           2005             2004            Change 
- ------------------------------------------------------------------------------------------- 
                                                                           
Revenue                                       $   392.1        $    374.4           5% 
Cost of goods sold, services and rentals      $   308.6        $    295.5           4% 
Selling, general and administrative           $    33.4        $     30.9           8% 
Loss on investment                            $     2.2                --           -- 
Income taxes                                  $    17.8        $     18.2          -2% 
- ------------------------------------------------------------------------------------------- 
Net income                                    $    29.4        $     30.1          -2% 
- ------------------------------------------------------------------------------------------- 
 



 
Consolidated revenue of $392.1 million for the second quarter of 2005 increased 
$17.7 million, or 5 percent, compared with the second quarter of 2004. This 
increase was due principally to $13.1 million growth in Matson Integrated 
Logistics revenue, $12.9 million higher revenue for ocean transportation, $3.3 
million higher revenue in food products and $1.2 million higher revenue from 
real estate leasing (excluding leasing revenue from assets classified as 
discontinued operations), partially offset by $12.6 million in lower revenue 
from real estate sales (excluding revenue from discontinued operations). The 
reasons for the revenue growth are described below, by business segment, in the 
Analysis of Operating Revenue and Profit. 
 
Costs of goods sold, services and rentals of $308.6 million for the second 
quarter of 2005 increased $13.1 million, or 4 percent, compared with the second 
quarter of 2004 due to higher purchased transportation services of approximately 
$10.8 million at the Matson Integrated Logistics business, $5.2 million higher 
costs for ocean transportation, $3.1 million for higher cost of sugar sold due 
to increased sales tonnage combined with the effect of higher operating costs, 
partially offset by $5.3 million lower cost of property sales (excluding 
property sales classified as discontinued operations). 
 
Selling, general and administrative costs of $33.4 million for the second 
quarter were $2.5 million, or 8 percent, higher than the second quarter of 2004 
due to higher depreciation, amortization of leasehold improvements, professional 
service fees, employee benefit costs and salaries and wages. 
 
The $2.2 million loss on investment was the result of the planned sale of 
Company's ownership interests in C&H Sugar Company. 
 
Income taxes were slightly lower than the second quarter of 2004 due to lower 
pre-tax income. 
 
Consolidated - First half of 2005 compared with 2004 
 
 
 
- --------------------------------------------------------------------------------------------- 
                                                        Six Months Ended June 30, 
- --------------------------------------------------------------------------------------------- 
(dollars in millions)                             2005             2004            Change 
- --------------------------------------------------------------------------------------------- 
                                                                             
Revenue                                         $   756.7        $    715.6           6% 
Cost of goods sold, services and rentals        $   586.3        $    561.6           4% 
Selling, general and administrative             $    65.5        $     62.0           6% 
Loss on investment                              $     2.2                --           -- 
Income taxes                                    $    38.3        $     34.0          13% 
- --------------------------------------------------------------------------------------------- 
Net income                                      $    67.1        $     57.2          17% 
- --------------------------------------------------------------------------------------------- 
 
 
Consolidated revenue of $756.7 million for the first half of 2005 increased 
$41.1 million, or 6 percent, compared with the first half of 2004. This increase 
was due principally to $35.1 million growth in Matson Integrated Logistics 
revenue, $22.6 million higher revenue for ocean transportation, $12.3 million 
higher revenue in food products and $2.7 million higher revenue from real estate 
leasing (excluding leasing revenue from assets classified as discontinued 
operations), partially offset by $31.4 million in lower revenue from real estate 
sales (excluding revenue from discontinued operations). The reasons for the 
revenue growth are described below, by business segment, in the Analysis of 
Operating Revenue and Profit. 
 
Costs of goods sold, services and rentals of $586.3 million for the first half 
of 2005 increased $24.7 million, or 4 percent, compared with the first half of 
2004 due to higher purchased transportation services of approximately $29.7 
million for the integrated logistics business, $9.6 million higher costs for 
ocean transportation, and $6.1 million for higher cost of sugar sold due to 
increased sales tonnage and higher operating costs, partially offset by $14.7 
million lower cost of property sales (excluding property sales classified as 
discontinued operations), and $7.5 million higher equity in earnings of SSA 
Terminals, LLC ("SSAT," in which Matson is a minority owner). 
 
Selling, general and administrative costs of $65.5 million for the first half of 
2005 were $3.5 million, or 6 percent, higher than the first half of 2004 due to 
the same factors cited for the second quarter increase. 
 
The loss on investment was described previously in the second quarter 
discussion. 
 
Income taxes were higher than the first half of 2004 due to higher pre-tax 
income. The 2005 income tax rate of 38 percent is expected to approximate the 
Company's statutory rate. 
 
Additional information about the revenue and profits of the Company are provided 
in the Analysis of Operating Revenue and Profit shown below. Because the Company 
operates in five different segments and three industries, the review of 
operations, on a segment basis, provides an important perspective on the 
financial results for the Company. 
 
ANALYSIS OF OPERATING REVENUE AND PROFIT 
TRANSPORTATION INDUSTRY 
 
Ocean Transportation - Second quarter of 2005 compared with 2004 
 



 
 
- ------------------------------------------------------------------------------ 
                                        Quarter Ended June 30, 
- ------------------------------------------------------------------------------ 
(dollars in millions)            2005            2004           Change 
- ------------------------------------------------------------------------------ 
                                                          
Revenue                        $   221.0       $   208.1           6% 
Operating profit               $    38.7       $    31.4          23% 
- ------------------------------------------------------------------------------ 
Volume (Units) 
  Hawaii containers               44,300          40,400          10% 
  Automobiles                     43,300          41,600           4% 
  Guam containers                  4,200           4,300          -2% 
- ------------------------------------------------------------------------------ 
 
 
Ocean Transportation revenue of $221 million for the second quarter of 2005 was 
$12.9 million, or 6 percent, higher than the second quarter of 2004. Of this 
increase, approximately $8.9 million was due to higher Hawaii container and 
automobile volume, $4.8 million was due to increases in the fuel surcharge that 
was, in turn, associated with higher fuel costs, and $2.8 million was due to 
improved Hawaii service yields and cargo mix. These increases were partially 
offset by $2.3 million of lower purchased transportation services, $1.1 million 
of lower vessel charter revenue and $0.2 million of other factors. The fuel 
surcharge provides a means to recover higher fuel costs, one of the largest 
operating costs for the business. Total Hawaii container volume was 10 percent 
higher than the second quarter of 2004. This reflects the continuing growth in 
the Hawaii economy, particularly in construction and household goods movements, 
and mainland bound agricultural products. Even with a new competitor offering 
limited service in the Hawaii automobile carriage market, Matson's automobile 
growth for the quarter was positive. 
 
Operating profit of $38.7 million was $7.3 million, or 23 percent, better than 
the second quarter of 2004. This was primarily the result of $3.9 million from 
higher container and automobile volumes, $1.8 million in lower vessel operating 
costs (excluding fuel), $1.5 million from favorable yields and mix in all 
services and $1.3 million higher equity in earnings of SSAT. These increases in 
operating profit were partially offset by $1.2 million of other costs, 
principally higher terminal expenses and depreciation. 
 
 
Ocean Transportation - First half of 2005 compared with 2004 
 
 
 
- --------------------------------------------------------------------------- 
                                      Six Months Ended June 30, 
- --------------------------------------------------------------------------- 
(dollars in millions)             2005           2004        Change 
- --------------------------------------------------------------------------- 
                                                       
Revenue                         $   427.2      $   404.6        6% 
Operating profit                $    68.4      $    50.0       37% 
- --------------------------------------------------------------------------- 
Volume (Units) 
  Hawaii containers                85,600         80,100        7% 
  Automobiles                      78,900         77,900        1% 
  Guam containers                   8,200          8,800       -7% 
- --------------------------------------------------------------------------- 
 
 
Ocean Transportation revenue of $427.2 million for the first half of 2005 was 
$22.6 million, or 6 percent, higher than the first half of 2004. Of this 
increase, approximately $16.7 million was due to higher Hawaii container and 
automobile volume, $10.6 million was due to Hawaii service yields and cargo mix, 
$8 million was due to increases in the fuel surcharge and $2 million was due to 
government services. These increases were partially offset by $5.2 million of 
lower vessel charter revenue, $4.7 million in lower purchased transportation, 
$3.4 million from lower Guam and Mid-pacific service volumes and $1.4 million 
from other factors. Total Hawaii container volume was 7 percent higher than the 
first half of 2004. 
 
Operating profit of $68.4 million was $18.4 million, or 37 percent, better than 
the first half of 2004. This was primarily the result of $10.6 million from 
favorable yields and mix in all services, $7.5 million higher equity in earnings 
of SSAT, $2.5 million from higher container and automobile volumes, $1.8 million 
in lower vessel operating costs (excluding fuel) and $1.6 million from lower 
vessel operating overhead expenses. These increases in operating profit were 
partially offset by $3 million from lower vessel charters and $2.6 million of 
increased depreciation expense and other factors. 
 
Logistics Services - Second quarter of 2005 compared with 2004 
 
 
 
- ------------------------------------------------------------------------------- 
                                          Quarter Ended June 30, 
- ------------------------------------------------------------------------------- 
(dollars in millions)             2005            2004           Change 
- ------------------------------------------------------------------------------- 
                                                           
Revenue                         $  106.6        $   93.5           14% 
Operating profit                $    3.6        $    2.6           38% 



- ------------------------------------------------------------------------------- 
 
 
Integrated logistics revenue increased by 14 percent for the second quarter of 
2005 compared with the second quarter of 2004. This growth was the result of 
improvements in mix of business and rates and a 26 percent increase in highway 
volume, partially offset by a 5 percent lower volume in each of the domestic and 
international intermodal services. A portion of the highway volume increase was 
the result of a business acquired in late 2004 and normal fluctuations among 
categories of movements. 
 
Integrated logistics operating profit increased by 38 percent, or $1 million, 
for the second quarter of 2005 compared with the second quarter of 2004. The 
increased operating profit was the result of higher yields and mix of business 
in all three service categories partially offset by higher personnel costs and 
other overhead. Although there were modest operating margin increases that 
resulted from increased highway volume, these increases were partially offset by 
the lower margins on domestic and international intermodal volumes. 
 
The revenue for integrated logistics services includes the total amount billed 
to customers for transportation services. The primary costs include purchased 
transportation services. As a result, the operating profit margins for this 
business are narrower than other A&B businesses. The primary operating profit 
and investment risk for this business is the quality of receivables, which is 
monitored closely. 
 
Logistics Services - First half of 2005 compared with 2004 
 
 
 
- ------------------------------------------------------------------------------- 
                                         Six Months Ended June 30, 
- ------------------------------------------------------------------------------- 
(dollars in millions)             2005            2004           Change 
- ------------------------------------------------------------------------------- 
                                                           
Revenue                         $  202.7        $  167.6           21% 
Operating profit                $    6.6        $    3.6           83% 
- ------------------------------------------------------------------------------- 
 
 
Integrated logistics revenue increased by 21 percent for the first half of 2005 
compared with the first half of 2004. This growth was the result of improvements 
in mix of business, rates and a 28 percent increase in highway volume. As with 
the second quarter, the increase in highway volume was principally due to the 
late 2004 business acquisition and organic growth. 
 
Integrated logistics operating profit increased by 83 percent, or $3 million, 
for the first half of 2005 compared with the first half of 2004. The operating 
profit improvement was the result of higher yields in all three service 
categories and overall increased volumes partially offset by higher personnel 
costs and other overhead. 
 
REAL ESTATE INDUSTRY 
 
Property leasing and sales revenue and operating profit are analyzed before 
subtracting amounts related to discontinued operations. This is consistent with 
how the Company's management evaluates and makes decisions for the Company's 
real estate businesses. A discussion of discontinued operations for the real 
estate business is included separately. 
 
Leasing- Second quarter of 2005 compared with 2004 
 
 
 
- -------------------------------------------------------------------------------- 
                                             Quarter Ended June 30, 
- -------------------------------------------------------------------------------- 
(dollars in millions)                 2005            2004          Change 
- -------------------------------------------------------------------------------- 
                                                              
Revenue                              $   21.3        $   20.4          4% 
Operating profit                     $   10.5        $    9.2         14% 
- -------------------------------------------------------------------------------- 
Occupancy Rates: 
  Mainland                                95%             94%          1% 
  Hawaii                                  92%             90%          2% 
- -------------------------------------------------------------------------------- 
Leasable Space (million sq. ft.): 
  Mainland                                3.5             3.7         -5% 
  Hawaii                                  1.7             1.7         -- 
- -------------------------------------------------------------------------------- 
 
 
Property leasing revenue and operating profit for the second quarter of 2005 
were 4 percent and 14 percent higher, respectively, than the amounts reported 
for the second quarter of 2004. These increases were due principally to $1.1 
million of revenue and $0.9 million of contribution margin from property 
acquisitions subsequent to the second quarter of 2004. Although not a large 
factor in the quarter-over-quarter variance, the higher occupancy rate for the 
mainland commercial leasing portfolio was due primarily to a 2004 vacancy at one 
large warehouse property. Quarter-over-quarter operating profit was also 
affected by a $500,000 charge in 2004 for siding repairs for an office building 
in Honolulu. 
 



Leasing- First half of 2005 compared with 2004 
 
 
 
- ---------------------------------------------------------------------------- 
                                      Six Months Ended June 30, 
- ---------------------------------------------------------------------------- 
(dollars in millions)            2005           2004          Change 
- ---------------------------------------------------------------------------- 
                                                        
Revenue                         $   43.2       $   41.2          5% 
Operating profit                $   21.2       $   18.7         13% 
- ---------------------------------------------------------------------------- 
Occupancy Rates: 
  Mainland                           95%            94%          1% 
  Hawaii                             91%            90%          1% 
- ---------------------------------------------------------------------------- 
 
 
Property leasing revenue and operating profit for the first half of 2005 were 5 
percent and 13 percent higher, respectively, than the amounts reported for the 
first half of 2004. These increases were due principally to $1.7 million of 
revenue and $1.5 million of contribution margin from property acquisitions 
subsequent to the second quarter of 2004. Operating profit comparisons were also 
affected by the previously noted 2004 siding repair costs. The higher occupancy 
rate for the Mainland commercial leasing portfolio was due primarily to a 2004 
vacancy at one large warehouse property. 
 
Property Sales - Second quarter and first half of 2005 compared with 2004 
 
 
 
- ----------------------------------------------------------------------------- 
                                          Quarter Ended June 30, 
- ----------------------------------------------------------------------------- 
(dollars in millions)            2005                 2004          Change 
- ----------------------------------------------------------------------------- 
                                                              
Revenue                        $   14.6             $   28.3          -48% 
Operating profit               $    4.8             $   13.4          -64% 
- ----------------------------------------------------------------------------- 
 
- ----------------------------------------------------------------------------- 
                                         Six Months Ended June 30, 
- ----------------------------------------------------------------------------- 
(dollars in millions)            2005                 2004           Change 
- ----------------------------------------------------------------------------- 
Revenue                        $   60.5             $   68.4          -12% 
Operating profit               $   21.3             $   32.4          -34% 
- ----------------------------------------------------------------------------- 
 
 
The reduction in second quarter and first half revenue and operating results was 
due to fewer property sales in 2005 compared with 2004 and the timing of those 
sales. The composition of these sales is described below. 
 
Second quarter 2005 revenue was principally from the final 80-percent 
installment payment of $14.1 million for a 30-acre development parcel at Wailea. 
In addition to the profit contribution from that sale, 2005 second quarter 
operating profit included $0.8 million for the Company's share of earnings in 
four real estate joint ventures. 
 
2005 first half property sales also included first quarter sales revenue 
comprising a warehouse/distribution complex in Ontario, California for $17.8 
million, seven Maui and Oahu commercial properties for $7.6 million, a 
residential development parcel and three residential properties for $7.5 
million, a service center/warehouse complex comprised of three buildings in San 
Antonio, Texas for $6.3 million, and 5.5 office condominium floors for $5.5 
million. In addition to the profit contribution from these sales, 2005 first 
quarter operating profit benefited by about $1 million for the Company's share 
of earnings in four real estate joint ventures. 
 
Second quarter 2004 property sales revenue comprised three residential 
development parcels for $13.8 million, 13 Maui and Oahu commercial properties 
for $8.9 million, five residential properties for $4.3 million, and one office 
condominium floor for $1 million. In addition to the profit contribution from 
these sales, 2004 second quarter operating profit included $1.3 million for the 
Company's share of earnings in three real estate joint ventures. 
 
2004 first half property sales also included first quarter sales comprised of 23 
residential properties for $18.9 million, 17 Maui and Oahu commercial inventory 
properties for $12.2 million, and 7.5 office condominium floors for $8.8 
million. In addition to the profit contribution from these sales, 2004 first 
quarter operating profit included $0.8 million for the Company's share of 
earnings in two real estate joint ventures. 
 
The mix of property sales in any year or quarter can be diverse. Sales can 
include developed residential real estate, commercial properties, developable 
subdivision lots, undeveloped land, and property sold under threat of 
condemnation. The sale of undeveloped land and vacant parcels in Hawaii 
generally provides a greater contribution to earnings than does the sale of 
developed and commercial property, due to the low historical-cost basis of the 
Company's Hawaii land. Consequently, property sales revenue trends, cash flows 
from the sales of real estate and the amount of real estate held for sale on the 
balance sheets do not necessarily indicate future profitability trends for this 



segment. Additionally, the operating profit reported in each quarter does not 
necessarily follow a percentage of sales trends because the cost basis of 
property sold can differ significantly between transactions. The reporting of 
property sales is also affected by the classification of certain property sales 
as discontinued operations. 
 
Real Estate Discontinued Operations - 2005 compared with 2004 
 
The sales of certain income-producing assets are classified as discontinued 
operations if the operations and cash flows of the assets clearly can be 
distinguished from the remaining assets of the Company, if cash flows for the 
assets have been, or will be, eliminated from the ongoing operations of the 
Company, if the Company will not have a significant continuing involvement in 
the operations of the assets sold and if the amount is considered material. 
Certain assets that are "held for sale," based on the likelihood and intention 
of selling the property within 12 months, are also treated as discontinued 
operations. At the time a property is classified as "discontinued," the 
previously recognized revenue and expenses for the property are reclassified to 
discontinued operations so historically reported information is updated to 
reflect discontinued operations at each reporting interval. 
 
The revenue and operating profit on these transactions for the second quarter 
and first half of 2005 and 2004 were as follows: 
 
 
 
- --------------------------------------------------------------------------------------------------------- 
                                         Quarter Ended June 30,             Six Months Ended June 30, 
- --------------------------------------------------------------------------------------------------------- 
(dollars in millions, before tax)      2005                 2004           2005                 2004 
- --------------------------------------------------------------------------------------------------------- 
                                                                                   
Sales revenue                              --             $    1.1       $   24.6             $    1.1 
Leasing revenue                      $    1.7             $    2.0       $    3.5             $    4.2 
Sales operating profit                     --             $    1.1       $    6.3             $    1.5 
Leasing operating profit             $    0.6             $    0.6       $    1.2             $    1.2 
- --------------------------------------------------------------------------------------------------------- 
 
 
2005: The sales of one warehouse/distribution complex in Ontario, California, 
for $17.8 million, one service center/warehouse complex, consisting of three 
buildings in San Antonio, Texas, for $6.3 million, and the fee interest in a 
parcel in Maui were included in discontinued operations. Additionally, the 
revenue and expenses of an office building in Wailuku, Maui and two office 
buildings in downtown Honolulu have been classified as discontinued operations 
because of the Company's plans to sell these properties. 
 
2004:  The sale of a Maui property was included in discontinued operations 
during the first half of 2004. 
 
The leasing revenue and operating profit noted above includes the results for 
properties that were sold through June 30, 2005 and the operating results of the 
three office buildings, noted above, that the Company intends to sell within the 
next 12 months. 
 
FOOD PRODUCTS INDUSTRY 
 
Food Products - Second quarter of 2005 compared with 2004 
 
 
 
- --------------------------------------------------------------------------- 
                                       Quarter Ended June 30, 
- --------------------------------------------------------------------------- 
(dollars in millions)            2005            2004        Change 
- --------------------------------------------------------------------------- 
                                                       
Revenue                        $   32.2        $   28.9        11% 
Operating profit               $    0.3        $    0.3        -- 
- --------------------------------------------------------------------------- 
Tons sugar produced              58,400          53,200        10% 
- --------------------------------------------------------------------------- 
 
 
Food products revenue increased 11 percent for the second quarter of 2005 
compared with 2004 due mainly to $1.9 million for higher sugar sales, $0.8 
million for higher power sales prices and $0.5 million in higher Maui Brand 
sugar sales. Sugar sales benefited from 10 percent higher production and 
slightly higher sugar prices. 
 
Operating profit was unchanged from the second quarter of 2004 with higher 
operating costs, principally personnel and fuel fully offsetting the higher 
revenue. 
 
Food Products - First half of 2005 compared with 2004 
 
 
 
- ---------------------------------------------------------------------------- 
                                      Six Months Ended June 30, 
- ---------------------------------------------------------------------------- 
(dollars in millions)            2005           2004          Change 
- ---------------------------------------------------------------------------- 
                                                        
Revenue                        $   54.6       $   42.3          29% 



Operating profit               $    9.3       $    2.9          3.2x 
- ---------------------------------------------------------------------------- 
Tons sugar produced              77,900         64,900          20% 
- ---------------------------------------------------------------------------- 
 
 
Food products revenue increased 29 percent for the first half of 2005 compared 
with 2004 due mainly to $5.5 million received as part of an agricultural 
disaster relief program, $4.2 million for higher sugar sales and $2.2 million 
for higher power sales. Sugar sales benefited from 20 percent higher production 
during the first half of 2005 compared with the first half of 2004. 
 
Operating profit was $6.4 million better than the first half of 2004 due mainly 
to the disaster relief payment and power sales. These benefits were partially 
offset by higher operating costs and the effects of a higher cost per ton from 
lower forecasted production. Cost-per-ton is based on total-year forecasted 
production and operating costs. 
 
OUTLOOK FOR 2005 
 
For ocean transportation, the cargo demand outlook remains good for the balance 
of the year. The previously announced general rate increases and periodic fuel 
surcharge adjustments continue to help offset increases in operating costs. 
Increased competition in the automobile carriage market will continue to be a 
factor for the year. Due to strong automobile and container volume, Matson added 
a ninth vessel to the Hawaii service in late July, 2005. 
 
For logistics services, operating profit is expected to remain strong for the 
second half of the year due to the full year effect of a late-2004 acquisition 
and demand for highway transportation. 
 
Property sales are expected to be higher than 2004. Residential sales revenue 
for the Company's Waikiki high-rise, totaling about $59 million, will benefit 
the third quarter results. The Company's property leasing business is expected 
to continue producing stable growth. 
 
Sugar production for 2005 is expected to be about 3 percent lower than the 
198,800 tons produced in 2004. This lower estimate is due to the Company's 
decision to increase the age of the 2006 and 2007 crops by harvesting fewer 
acres in 2005, resulting in a more optimal yield in future years. 
 
FINANCIAL CONDITION, LIQUIDITY, FINANCING ARRANGEMENTS AND CASH FLOWS 
 
Liquid Resources: The Company's principal liquid resources, comprising cash and 
cash equivalents, receivables, sugar and coffee inventories and unused lines of 
credit, less accrued deposits to the Capital Construction Fund ("CCF"), totaled 
$625 million at June 30, 2005, a decrease of $8 million from December 31, 2004. 
The decrease was due primarily to the elimination of a $50 million private shelf 
facility and $14 million of lower receivable balances mostly offset by $27 
million of higher cash balances, $15 million of lower accrued deposits to the 
CCF, $11 million of higher sugar and coffee inventory balances and increased 
available balances on revolving credit facilities. Inventory balances were the 
result of normal business seasonality. Cash balances were higher than 2004 
year-end due to receivable collections, business growth, timing of capital 
expenditures, and the absence of debt balances that could be repaid. 
 
Balance Sheet: Working capital was $110 million at June 30, 2005, an increase of 
$57 million from the balance carried at the end of 2004. The increase in working 
capital was due primarily to higher balances of real estate held for sale, 
higher cash balances, lower accrued deposits to the CCF, and higher inventory 
balances. These factors were partially offset by lower balances of accounts 
receivable and higher balances for accrued liabilities. Cash and cash 
equivalents totaled $69 million at the end of the second quarter compared with 
$42 million at the beginning of the year. This balance results from lower 
receivable balances, continuing strong operating cash flows, and low debt 
balances that can be repaid without penalty. 
 
Long-term Debt, including current portion, totaled $346 million at June 30, 2005 
compared with a balance of $245 million at December 31, 2004. This $101 million 
increase was due mainly to $105 million of financing for the purchase of the MV 
Manulani. In May 2005, Matson entered into an Amended and Restated Note 
Agreement with Prudential Insurance Company of America and Pruco Life Insurance 
Company ("Prudential Agreement") for $120 million. The Prudential Agreement, 
which is secured by a first mortgage on the MV Manulani, supersedes a $65 
million private shelf facility against which $15 million had been drawn, 
resulting in $105 million of additional debt and a $50 million reduction in 
liquid resources (described above). Of this financing, the previously drawn $15 
million bears interest at 4.31 percent and has annual maturities of $2 million 
in each of 2005, 2006 and 2007 and $3 million in each of 2008, 2009 and 2010, 
and matures on August 19, 2010. The new borrowing of $105 million bears interest 
at 4.79 percent and is payable in 30 equal semi-annual installments of $3.5 
million commencing on November 19, 2005, with a final maturity of May 19, 2020. 
 
Additionally, the Company assumed $11.4 million of secured debt in connection 
with the June 2005 purchase of a two-story office building in Phoenix, 
Arizona. This assumed debt bears interest at 6.2 percent and matures on October 
1, 2013. The additional debt that resulted from these two facilities was 
partially offset by normal debt repayments. The weighted average interest rate 
for the Company's outstanding borrowings at June 30, 2005 was approximately 5 
percent. 
 
The Company also executed a $105 million secured reducing revolving credit 
financing agreement related to the planned purchase, during the second quarter 
of 2006, of a new containership, the MV Maunalei. This facility provides for a 
10-year commitment beginning with the June 2005 execution of the agreement, but 



funding will not occur until the containership is delivered in 2006. The maximum 
amount that can be drawn on the facility declines in eight annual commitment 
reductions of $10.5 million each, commencing on the second anniversary of the 
closing date. The interest rate for the facility is 0.375 percent over the 
London Interbank Offered Rate "(LIBOR") for the first five years. For the second 
five years, the rate is 0.450 percent over LIBOR. 
 
The Company's net deferred tax obligation was $377 million at June 30, 2005 
compared with $329 million at December 31, 2004. This $48 million increase was 
due principally to $158 million in deposits to the CCF and, to a lesser extent, 
$28 million of tax-deferred property sales. 
 
Cash Flows and Capital Expenditures: Cash Flows from Operating Activities 
totaled $129 million for the first half of 2005, compared with $84 million for 
the first half of 2004. This increase was the result of better operating 
results, lower receivable balances and an increase in deferred tax obligations. 
 
Capital expenditures for the first half of 2005 totaled $174 million compared 
with $24 million for the first half of 2004. With the exception of the 2005 
purchase of the MV Manulani for $144 million, these expenditures were primarily 
for routine asset replacements. The amounts reported in Capital Expenditures on 
the Statement of Cash Flows exclude $28 million of tax-deferred purchases since 
the Company does not actually take control of the cash during the exchange 
period. Matson took delivery of the MV Manulani in May 2005 for $144.4 million. 
This vessel was purchased using funds from a new term-debt facility, withdrawals 
from the CCF and operating cash flows. 
 
On July 6, 2005, the Company announced the development of a 42-story 352-unit 
residential condominium building, Keola La'i, on a 2.7-acre parcel close to the 
financial district of Honolulu. The Company does not expect to expend any 
significant amounts on this development until construction begins in early 2006. 
The first 85 residential units were released for sale in July. The Company 
currently intends to finance the construction of this project with cash 
generated by other real estate projects, current credit facilities and, if 
needed, new credit facilities. 
 
Tax-Deferred Real Estate Exchanges: Sales - There were four sales and one 
condemnation of property during the first half of 2005, totaling $28 million, 
which qualified for potential tax-deferral treatment under the Internal Revenue 
Code Sections 1031 and 1033. The sales included a warehouse/distribution complex 
in Ontario, California, one service center/warehouse complex, consisting of 
three buildings in San Antonio, Texas, one commercial parcel in Waikiki and the 
fee interest in two parcels in Maui. The proceeds from these sales were 
immediately available for reinvestment in replacement property. During the first 
half of 2004, the Company did not record any sales on a tax-deferred basis. 
 
Purchases - During the first half of 2005, the Company purchased, using the 
proceeds from tax-deferred sales, the fee simple interest in a leased property 
in Honolulu and a two-story office building in Phoenix, Arizona. Of the $22.3 
million purchase price for the Phoenix building, the Company assumed $11.4 
million of debt and used $10.9 million of tax-deferred proceeds, of which $8.2 
million was from 1031 tax-deferred exchanges and $2.7 million was from earlier 
1033 land condemnations. There were no purchases of property during the first 
half of 2004 that utilized proceeds from tax-deferred sales. 
 
The proceeds from 1031 tax-deferred sales are held in escrow pending future use 
to purchase new real estate assets. The proceeds from 1033 condemnations are 
held by the Company until the funds are redeployed. As of June 30, 2005, all 
proceeds from tax-deferred sales had been reinvested. 
 
Commitments, Contingencies and Environmental Matters: A description of 
commitments and contingencies at June 30, 2005 is described in Note 3 to the 
financial statements of Item 1. 
 
OTHER MATTERS 
 
Investments:  The Company's joint ventures are described in Item 8 of the 
Company's most recently filed Form 10-K and Form 10-Q. 
 
Centre Pointe Marketplace: In April 2005, the Company entered into a joint 
venture agreement with Intertex Properties for the potential development of a 
100,000 square-foot shopping center on a 10.2-acre parcel at the Centre Pointe 
Business Park in Valencia, California. This is the Company's fourth joint 
venture with Intertex and its fifth investment in Valencia. 
 
Dividends: On June 23, 2005, the Company's Board of Directors announced a 
third-quarter 2005 dividend of 22.5 cents per share, payable on September 1, 
2005 to shareholders of record on August 4, 2005. Accordingly the Company 
accrued $10 million of dividends payable as of June 30, 2005. Through June 30, 
2005, the Company had paid $20 million in dividends, or approximately 30 percent 
of its first-half earnings. 
 
Significant Accounting Policies: The Company's significant accounting policies 
are described in Note 1 of the consolidated financial statements included in 
Item 8 of the Company's most recently filed Form 10-K. 
 
The Company's revenue and expense recognition policies for its Integrated 
Logistics business are summarized as follows: 
 
         Logistics services revenue and cost recognition: The revenue for 
         logistics services includes the total amount billed to customers for 
         transportation services. The primary costs include purchased 
         transportation services. Revenue and the related purchased 
         transportation costs are recognized based on relative transit time, 
         commonly referred to as the "percentage of completion" method. Further, 



         the Company reports revenue on a gross basis in accordance with the 
         criteria in EITF 99-19, "Reporting Revenue Gross as a Principal versus 
         Net as an Agent." 
 
Critical Accounting Policies and Estimates: The Company's accounting policies 
are described in Note 1 of the Consolidated Financial Statements included in 
Item 8 of the Company's most recently filed Form 10-K. The preparation of 
financial statements in conformity with accounting principles generally accepted 
in the United States of America, upon which the Management's Discussion and 
Analysis is based, requires that Management exercise judgment when making 
estimates and assumptions about future events that affect the amounts reported 
in the financial statements and accompanying notes. Future events and their 
effects cannot be determined with absolute certainty and actual results will, 
inevitably, differ from those estimates. These differences could be material. 
The most significant accounting estimates inherent in the preparation of A&B's 
financial statements were described in Item 7 of the Company's 2004 Form 10-K. 
 
New and Proposed Accounting Standards: In March 2005, the Financial Accounting 
Standards Board ("FASB") issued Interpretation No. 47, "Accounting for 
Conditional Asset Retirement Obligations--an interpretation of FASB Statement 
No. 143." Under the provisions of Interpretation No. 47, when a business has an 
unconditional obligation to retire an asset, it must recognize a liability for 
the fair value of the retirement obligation in the financial statements, if such 
obligation can be estimated. The interpretation has no effect on the Company 
since it is already following its provisions. 
 
In April 2005, the Securities and Exchange Commission ("SEC") deferred the 
application date of Statement of Financial Accounting Standards No. 123 (revised 
2004), "Share-Based Payment." The standard requires that the cost of awards that 
are granted, modified or settled should be charged to compensation expense in 
the Statement of Income. As permitted by the SEC's deferred application of the 
standard, the Company plans to adopt this standard on January 1, 2006. Note 4 in 
Item 1 describes the pro forma effect of SFAS 123R for the second quarter and 
first half of 2005. 
 
In May 2005, the FASB issued SFAS No. 154, "Accounting Changes and Error 
Corrections." SFAS 154 replaces APB Opinion No. 20, "Accounting Changes," and 
SFAS No. 3, "Reporting Accounting Changes in Interim Financial Statements." The 
Statement, effective for years beginning after December 15, 2005, requires 
retrospective application to prior periods' financial statements of changes in 
accounting principles, unless it is impractical to determine the cumulative or 
period-specific effects of the changes. The retrospective application results in 
the consistent presentation of information for all prior periods that are 
presented in a financial report. SFAS 154 also redefines a restatement as the 
"revising of previously issued financial statements to reflect the correction of 
an error." The standard will affect A&B's financial reporting for 2006 and 
future periods, to the extent of future accounting changes and, if any, future 
error corrections. 
 
Additional information about the impacts of newly issued accounting standards 
are discussed in Item 8 of the Company's most recently filed Form 10-K. 
 
Economic Conditions: Initially, the present cycle of growth for Hawaii's economy 
began in the late 90s with an increase in the number of visitors from the U.S. 
West and demand for second homes from those offshore buyers--based primarily on 
"boomer" demographics. Now, well into that cycle, the number of factors 
contributing to growth has, if anything, grown, resulting in an outlook for 
sustained, moderate growth. 
 
International tourism continues to rebound, helped by the strength of the yen 
and Hawaii's own marketing initiatives. Air carriers have responded to growing 
demand by adding flights, especially direct flights to the Neighbor Islands. 
Military spending is increasing, both in traditional terms, e.g., units taking 
advantage of Hawaii's "forward" strategic location, new units employing 
different technologies (Stryker brigade, associated new aircraft), and in 
federal initiatives to "privatize" the substantial stock of aged on-base 
housing. Local housing demand also is up, propelled by rising values, continued 
supply constraints and interest rates that remain low by historical standards. 
 
Virtually every economic measure in the state now reflects growth--the labor 
force, jobs, the unemployment rate, construction commitments, visitor 
expenditures and arrivals, hotel occupancies and rates, personal income and tax 
revenues. 
 
Even when things are going this well, there are issues to monitor--such as 
higher housing prices versus affordability, a very low unemployment rate versus 
labor supply and cost, and practical limits on basic infrastructure. 
Nonetheless, in contrast with Hawaii's Japanese "bubble" expansion of the late 
80s, because of the relatively long and moderate nature of the present growth, 
there appears to be sufficient time and awareness to allow the State and its 
counties to plan for and to address these constraints before they impede what 
is, by most measures, one of Hawaii's most attractive periods of expansion. 
 
Management Changes:  The following management changes were made effective 
July 1, 2005: 
 
o  Ronald P. Barrett was promoted to vice president of Matson. 
 
o  Christopher J. Benjamin was promoted to senior vice president of A&B. 
   Mr. Benjamin is also A&B's chief financial officer. 
 
o  Nelson N. S. Chun was promoted to senior vice president and chief legal 
   officer of A&B. 
 
o  Matthew J. Cox was promoted to executive vice president and chief operating 



   officer of Matson. 
 
o  John E. Dennen was promoted to vice president of Matson. Mr. Dennen is also 
   Matson's controller. 
 
o  Branton B. Dreyfus was promoted to vice president of Matson. 
 
o  Dale B. Hendler was promoted to vice president at Matson. 
 
o  G. Stephen Holaday was named president of A&B's agribusiness group of 
   companies. 
 
o  David L. Hoppes was promoted to senior vice president of Matson. 
 
o  Stanley M. Kuriyama was promoted to chief executive officer and 
   president of A&B's newly formed Land Group. Mr. Kuriyama remains vice 
   chairman and chief executive officer of A&B Properties, Inc. The new 
   Land Group encompasses all real estate assets of the Company, including 
   its agribusiness companies. 
 
o  Paul A. Londynsky was promoted to vice president of Matson. 
 
o  Gary Y. Nakamatsu was promoted to vice president of Matson. 
 



 
 
 
ITEM 3.  QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK 
- ------------------------------------------------------------------- 
 
Information concerning market risk is incorporated herein by reference to Item 
7A of the Company's Form 10-K for the fiscal year ended December 31, 2004. There 
has been no material change in the quantitative and qualitative disclosure about 
market risk since December 31, 2004. 
 
ITEM 4.  CONTROLS AND PROCEDURES 
- -------------------------------- 
 
     (a)   Disclosure Controls and Procedures. The Company's management, with 
           the participation of the Company's Chief Executive Officer and Chief 
           Financial Officer, has evaluated the effectiveness of the Company's 
           disclosure controls and procedures (as such term is defined in Rules 
           13a-15(e) and 15d-15(e) under the Securities Exchange Act of 1934, as 
           amended (the "Exchange Act")) as of the end of the period covered by 
           this report. Based on such evaluation, the Company's Chief Executive 
           Officer and Chief Financial Officer have concluded that, as of the 
           end of such period, the Company's disclosure controls and procedures 
           are effective in recording, processing, summarizing and reporting, on 
           a timely basis, information required to be disclosed by the Company 
           in the reports that it files or submits under the Exchange Act. 
 
     (b)   Internal Control Over Financial Reporting. There have not been any 
           changes in the Company's internal control over financial reporting 
           (as such term is defined in Rules 13a-15(f) and 15d-15(f) under the 
           Exchange Act) during the fiscal quarter to which this report relates 
           that have materially affected, or are reasonably likely to materially 
           affect, the Company's internal control over financial reporting. 
 
 



 
 
 
                           PART II. OTHER INFORMATION 
 
ITEM 2.  CHANGES IN SECURITIES, USE OF PROCEEDS AND ISSUER PURCHASES OF EQUITY 
- ------------------------------------------------------------------------------ 
SECURITIES 
- ---------- 
 
 
 
                                             Issuer Purchases of Equity Securities 
 
 
                                                                                 Total Number of          Maximum Number 
                                                                               Shares Purchased as        of Shares that 
                                                                                Part of Publicly       May Yet Be Purchased 
                                Total Number of           Average Price          Announced Plans          Under the Plans 
          Period               Shares Purchased          Paid per Share            or Programs              or Programs 
          ------               ----------------          --------------        -------------------     -------------------- 
                                                                                                     
     Apr 1 - 30, 2005              1,000 (1)                 $40.30                    --                       -- 
     May 1 - 31, 2005                 --                       --                      --                       -- 
     Jun 1 - 30, 2005                 --                       --                      --                       -- 
 
 
 
(1)  Represents shares accepted in satisfaction of the exercise price of stock 
     options or tax withholding obligations upon option exercises. 
 
ITEM 5.  OTHER INFORMATION 
- -------------------------- 
 
              (a) On June 8, 2005, A&B purchased the Deer Valley Financial 
              Center, a two-story office building in Phoenix, Arizona, for $22.3 
              million. As part of the purchase, the Company assumed $11.4 
              million of debt. The original principal amount of $11.6 million 
              was borrowed on November 1, 2003 by the property's former owners. 
              The debt bears interest at 6.2 percent, has monthly payments of 
              $71,200, matures on October 1, 2013 and is secured by a first 
              mortgage on the property. The promissory note and other agreements 
              related to this assumption of debt are included in this Form 10-Q 
              as exhibits 10.a.(xxxvi), 10.a.(xxxvii), and 10.a.(xxxviii). 
 
 
 



 
 
 
ITEM 6.  EXHIBITS 
- ----------------- 
 
 
 
              10.a.(xxxvi)    Promissory Note, dated September 18, 2003, by Deer 
              Valley Financial Center, LLC, Huntington Company, L.L.C., Geneva 
              Company, L.L.C., and Metzger Deer Valley, LLC in favor of PNC 
              Bank, National Association. 
 
              10.a.(xxxvii)    Consent and Assumption Agreement With Release and 
              Modification of Loan Documents, dated June 6, 2005, among Deer 
              Valley Financial Center, LLC, Huntington Company, L.L.C., Geneva 
              Company, L.L.C., Metzger Deer Valley, LLC, R. Craig Hannay, A&B 
              Deer Valley LLC, ABP Deer Valley LLC, WDCI Deer Valley LLC, 
              Alexander & Baldwin, Inc., and Midland Loan Services, Inc. 
 
              10.a.(xxxviii)    Borrower's Certificate, dated June 6, 2005, by 
              A&B Deer Valley LLC, ABP Deer Valley LLC, and WDCI Deer Valley LLC 
              in favor of Wells Fargo Bank N.A. 
 
              10.a.(xxxix)    Floating Continuing Guarantee, dated July 29, 2005 
              among Alexander & Baldwin, Inc., American AgCredit, PCA and 
              other financial institutions. 
 
              31.1    Certification of Chief Executive Officer, as Adopted 
              Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
 
              31.2    Certification of Chief Financial Officer, as Adopted 
              Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
 
              32      Certification of Chief Executive Officer and Chief 
              Financial Officer Pursuant to 18 U.S.C. Section 1350, as Adopted 
              Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 
 
 
 
 



 
 
 
                                   SIGNATURES 
 
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the 
registrant has duly caused this report to be signed on its behalf by the 
undersigned thereunto duly authorized. 
 
 
 
                                          ALEXANDER & BALDWIN, INC. 
                                                 (Registrant) 
 
 
 
Date: August 1, 2005                      /s/ Christopher J. Benjamin 
                                              ------------------------------ 
                                              Christopher J. Benjamin 
                                              Senior Vice President and 
                                              Chief Financial Officer 
 
 
 
Date: August 1, 2005                      /s/ Thomas A. Wellman 
                                              ------------------------------- 
                                              Thomas A. Wellman 
                                              Vice President, Controller and 
                                              Treasurer 
 
 
 
 



 
 
 
 
                                  EXHIBIT INDEX 
 
 
              10.a.(xxxvi)    Promissory Note, dated September 18, 2003, by Deer 
              Valley Financial Center, LLC, Huntington Company, L.L.C., Geneva 
              Company, L.L.C., and Metzger Deer Valley, LLC in favor of PNC 
              Bank, National Association. 
 
              10.a.(xxxvii)    Consent and Assumption Agreement With Release and 
              Modification of Loan Documents, dated June 6, 2005, among Deer 
              Valley Financial Center, LLC, Huntington Company, L.L.C., Geneva 
              Company, L.L.C., Metzger Deer Valley, LLC, R. Craig Hannay, A&B 
              Deer Valley LLC, ABP Deer Valley LLC, WDCI Deer Valley LLC, 
              Alexander & Baldwin, Inc., and Midland Loan Services, Inc. 
 
              10.a.(xxxviii)    Borrower's Certificate, dated June 6, 2005, by 
              A&B Deer Valley LLC, ABP Deer Valley LLC, and WDCI Deer Valley 
              LLC in favor of Wells Fargo Bank N.A. 
 
              10.a.(xxxix)    Floating Continuing Guarantee, dated July 29, 2005 
              among Alexander & Baldwin, Inc., American AgCredit, PCA and 
              other financial institutions. 
 
              31.1    Certification of Chief Executive Officer, as Adopted 
              Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
 
              31.2    Certification of Chief Financial Officer, as Adopted 
              Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
 
              32      Certification of Chief Executive Officer and Chief 
              Financial Officer Pursuant to 18 U.S.C. Section 1350, as Adopted 
              Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 
 
 



                                                                   EXHIBIT 31.1 
                                                                   ------------ 
 
                                 CERTIFICATION 
 
         I, W. Allen Doane, certify that: 
 
         1. I have reviewed this quarterly report on Form 10-Q of Alexander & 
Baldwin, Inc.; 
 
         2. Based on my knowledge, this report does not contain any untrue 
statement of a material fact or omit to state a material fact necessary to make 
the statements made, in light of the circumstances under which such statements 
were made, not misleading with respect to the period covered by this report; 
 
         3. Based on my knowledge, the financial statements, and other financial 
information included in this report, fairly present in all material respects the 
financial condition, results of operations and cash flows of the registrant as 
of, and for, the periods presented in this report; 
 
         4. The registrant's other certifying officer(s) and I are responsible 
for establishing and maintaining disclosure controls and procedures (as defined 
in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over 
financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) 
for the registrant and have: 
 
                  (a) Designed such disclosure controls and procedures, or 
caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, 
including its consolidated subsidiaries, is made known to us by others within 
those entities, particularly during the period in which this report is being 
prepared; 
 
                  (b) Designed such internal control over financial reporting, 
or caused such internal control over financial reporting to be designed under 
our supervision, to provide reasonable assurance regarding the reliability of 
financial reporting and the preparation of financial statements for external 
purposes in accordance with generally accepted accounting principles; 
 
                  (c) Evaluated the effectiveness of the registrant's disclosure 
controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the 
period covered by this report based on such evaluation; and 
 
                  (d) Disclosed in this report any change in the registrant's 
internal control over financial reporting that occurred during the registrant's 
most recent fiscal quarter (the registrant's fourth fiscal quarter in the case 
of an annual report) that has materially affected, or is reasonably likely to 
materially affect, the registrant's internal control over financial reporting; 
and 
 
         5. The registrant's other certifying officer(s) and I have disclosed, 
based on our most recent evaluation of internal control over financial 
reporting, to the registrant's auditors and the audit committee of the 
registrant's board of directors (or persons performing the equivalent 
functions): 
 
                  (a) All significant deficiencies and material weaknesses in 
the design or operation of internal control over financial reporting which are 
reasonably likely to adversely affect the registrant's ability to record, 
process, summarize and report financial information; and 
 
                  (b) Any fraud, whether or not material, that involves 
management or other employees who have a significant role in the registrant's 
internal control over financial reporting. 
 
 
 
                                  By   /s/ W. Allen Doane 
                                       ----------------------------------- 
                                       W. Allen Doane, President and 
                                       Chief Executive Officer 
 
Date:  August 1, 2005 
 



                                                                  EXHIBIT 31.2 
                                                                  ------------ 
 
                                 CERTIFICATION 
 
         I, Christopher J. Benjamin, certify that: 
 
         1. I have reviewed this quarterly report on Form 10-Q of Alexander & 
Baldwin, Inc.; 
 
         2. Based on my knowledge, this report does not contain any untrue 
statement of a material fact or omit to state a material fact necessary to make 
the statements made, in light of the circumstances under which such statements 
were made, not misleading with respect to the period covered by this report; 
 
         3. Based on my knowledge, the financial statements, and other financial 
information included in this report, fairly present in all material respects the 
financial condition, results of operations and cash flows of the registrant as 
of, and for, the periods presented in this report; 
 
         4. The registrant's other certifying officer(s) and I are responsible 
for establishing and maintaining disclosure controls and procedures (as defined 
in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over 
financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) 
for the registrant and have: 
 
                  (a) Designed such disclosure controls and procedures, or 
caused such disclosure controls and procedures to be designed under our 
supervision, to ensure that material information relating to the registrant, 
including its consolidated subsidiaries, is made known to us by others within 
those entities, particularly during the period in which this report is being 
prepared; 
 
                  (b) Designed such internal control over financial reporting, 
or caused such internal control over financial reporting to be designed under 
our supervision, to provide reasonable assurance regarding the reliability of 
financial reporting and the preparation of financial statements for external 
purposes in accordance with generally accepted accounting principles; 
 
                  (c) Evaluated the effectiveness of the registrant's disclosure 
controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the 
period covered by this report based on such evaluation; and 
 
                  (d) Disclosed in this report any change in the registrant's 
internal control over financial reporting that occurred during the registrant's 
most recent fiscal quarter (the registrant's fourth fiscal quarter in the case 
of an annual report) that has materially affected, or is reasonably likely to 
materially affect, the registrant's internal control over financial reporting; 
and 
 
         5. The registrant's other certifying officer(s) and I have disclosed, 
based on our most recent evaluation of internal control over financial 
reporting, to the registrant's auditors and the audit committee of the 
registrant's board of directors (or persons performing the equivalent 
functions): 
 
                  (a) All significant deficiencies and material weaknesses in 
the design or operation of internal control over financial reporting which are 
reasonably likely to adversely affect the registrant's ability to record, 
process, summarize and report financial information; and 
 
                  (b) Any fraud, whether or not material, that involves 
management or other employees who have a significant role in the registrant's 
internal control over financial reporting. 
 
 
 
                       By   /s/ Christopher J. Benjamin 
                            ------------------------------------- 
                            Christopher J. Benjamin, Senior Vice President 
                            and Chief Financial Officer 
 
Date:  August 1, 2005 
 



                                                                    EXHIBIT 32 
                                                                    ---------- 
 
                  Certification of Chief Executive Officer and 
                       Chief Financial Officer Pursuant to 
                 18 U.S.C. Section 1350, As Adopted Pursuant to 
                  Section 906 of the Sarbanes-Oxley Act of 2002 
 
 
In connection with the Quarterly Report on Form 10-Q of Alexander & Baldwin, 
Inc. (the "Company") for the quarterly period ended June 30, 2005, as 
filed with the Securities and Exchange Commission on the date hereof (the 
"Report"), W. Allen Doane, as President and Chief Executive Officer of the 
Company, and Christopher J. Benjamin, as Senior Vice President and Chief 
Financial Officer of the Company, each hereby certifies, pursuant to 18 U.S.C. 
Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 
2002, that to their knowledge: 
 
         (1)  The Report fully complies with the requirements of Section 
13(a) or 15(d) of the Securities  Exchange Act of 1934; and 
 
         (2)  The information contained in the Report fairly presents, in all 
material respects, the financial condition and results of operations of the 
Company. 
 
 
 
/s/ W. Allen Doane 
- ----------------------------------- 
Name:    W. Allen Doane 
Title:   President and Chief Executive Officer 
Date:    August 1, 2005 
 
 
 
/s/ Christopher J. Benjamin 
- ----------------------------------- 
Name:    Christopher J. Benjamin 
Title:   Senior Vice President and Chief Financial Officer 
Date:    August 1, 2005 
 
 



                          FLOATING CONTINUING GUARANTY 
 
                           $15,000,000 to $21,500,000 
                           -------------------------- 
 
                  This Floating Continuing Guaranty ("Guaranty"), dated as of 
July 29, 2005, is executed by Alexander & Baldwin, Inc., a Hawaii corporation 
("Guarantor"), in favor of American AgCredit, PCA, as agent (in such capacity 
"Agent") for the banks and other financial institutions (the "Lenders") named in 
the Revolving Loan Agreement (as hereinafter defined), with reference to the 
following facts: 
 
                                    RECITALS 
 
                  A. Guarantor is a member of Hawaiian Sugar & Transportation 
Cooperative, a Hawaii agricultural cooperative association ("Borrower"). 
 
                  B. Borrower, Agent and Lenders have entered into that certain 
Fifth Amended and Restated Revolving Loan Agreement dated as of June 9, 2005 (as 
supplemented, amended, modified or restated from time to time, (the "Revolving 
Loan Agreement"), pursuant to which Agent and Lenders have extended to Borrower 
a revolving line of credit in the original principal amount not to exceed Thirty 
Million Dollars ($30,000,000) (the "Facility"). 
 
                  C. Guarantor previously delivered to Agent and Lenders an 
Amendment to $15,000,000 Continuing Guaranty dated June 9, 2005 (the 
"Amendment") amending in part the Guaranty dated as of April 19, 1999 (the 
"Original Guaranty"). The delivery of the Amendment to Agent was a condition 
precedent to Agent and Lenders entering into the Revolving Loan Agreement. 
 
                  D. The Revolving Loan Agreement provides that the Original 
Guaranty and the Amendment may be replaced by a new guaranty designated as a 
Floating Guaranty in an amount fluctuating between $15,000,000 and $21,500,000, 
determined as set forth hereinbelow. 
 
                  E. This Guaranty amends and replaces the Guaranty dated as of 
April 19, 1999 by and between A&B Hawaii, Inc. and Pacific Coast Farm Credit 
Services, ACA, as agent and the Amendment. 
 
                                    AGREEMENT 
 
                  NOW THEREFORE, for good and valuable consideration, receipt of 
which is hereby acknowledged, and in order to induce Lenders to make advances 
and financial accommodations under the Revolving Loan Agreement, Guarantor 
agrees, for the benefit of Lenders and the Agent, as follows: 
 
 
                  1. Affirmation of Recitals. The recitals set forth above are 
                     ----------------------- 
true and correct and are incorporated herein by this reference. 
 
                  2. Defined Terms. All capitalized terms that are not defined 
                     ------------- 
herein shall have the meanings ascribed to such terms in the Revolving Loan 
Agreement. 
 
                  3. Guaranty of Guaranteed Obligations. 
                     ---------------------------------- 
 
                           (a) Guarantor acknowledges that it is in Guarantor's 
best interests to execute this Guaranty as Guarantor will derive substantial 
direct and indirect benefits from the advances provided by the Lenders to 
Borrower under the Revolving Loan Agreement. 
 
                           (b) Guarantor absolutely, irrevocably and 
unconditionally guarantees and promises to pay to Agent, on behalf of Lenders, 
and its successors, endorsees, transferees and assigns, on demand in lawful 
money of the United States of America, any and all obligations of Borrower to 
Lenders or Agent (of any type whatsoever, including principal, interest, costs, 
fees, and other charges) arising from or in connection with the Revolving Loan 
Agreement and any other Loan Documents referred to in the Revolving Loan 
Agreement. (The obligations of Borrower to Agent and Lenders under the Revolving 
Loan Agreement and the other Loan Documents are hereafter referred to as the 
"Obligations" and the obligations of Guarantor to Agent hereunder are hereafter 
referred to as the "Guaranteed Obligations"). Notwithstanding the foregoing, the 
maximum amount that Agent may recover from Guarantor hereunder shall be a 
fluctuating amount with a minimum of the lesser of Fifteen Million Dollars 
($15,000,000) or the amount actually drawn on the Facility and a maximum of 
Twenty One Million Five Hundred Thousand Dollars ($21,500,000) plus interest 
                                                               ---- 
on the foregoing at the "Default Rate" (as defined in the Revolving Loan 
Agreement) from the date of demand therefor until payment by Guarantor plus any 
                                                                       ---- 
amounts owed by Guarantor to Agent pursuant to Section 16.1 hereof. The actual 
amount of this Guaranty shall be determined as follows: (a) if there are no 
Eligible Extended Accounts outstanding, the amount of this Guaranty will be the 
lesser of $15,000,000 or the amount drawn on the Facility: or (b) if there are 
Eligible Extended Accounts outstanding, then the amount of this Guaranty will be 
the greater of (i) $15,000,000 or (ii) the Revolving Loan outstanding balance 
less sixty percent (60%) of the Bulk Sugar Value of Eligible Inventory plus the 
balance of Borrower's Funds Held Account, provided, however, that under no 
circumstances shall the amount of this Guaranty exceed the lesser 
of $21,500,000 or the amount drawn on the Facility. The existence and value of 
Eligible Extended Accounts and the value of the Bulk Sugar contained in Eligible 
Inventory shall be determined from the Borrower's Borrowing Base Certificates 



delivered to Agent pursuant to Sections 2.14 and 6.6(c) of the Revolving Loan 
Agreement. Should Borrower fail to deliver said Borrowing Base Certificates to 
Agent as required, the amount of this Guaranty shall be $21,500,000. The 
Guarantor may reduce the amount of its guarantee, under any of the above 
calculations, by providing a letter of credit to the Lenders in a form and 
through an institution acceptable to the Lenders. The termination or revocation 
of any letter of credit shall, however, reinstate the Floating Guarantee as 
provided for in this clause. 
 
                  4. Independent Obligations. Guarantor's obligations hereunder 
                     ----------------------- 
are independent of the Obligations of Borrower, any other guarantor or any other 
person, and Agent may enforce any of its rights hereunder independently of any 
other right or remedy that Agent may at any time hold with respect to the 
Guaranteed Obligations or any security or other guaranty therefor. This Guaranty 
is a guaranty of payment when due and not of collection. Without limiting the 
generality of the foregoing, Agent may bring a separate action against Guarantor 
without first proceeding against Borrower, any other guarantor, any other person 
or any security held by Agent or any of the Lenders and regardless of whether 
Borrower, any other guarantor or any other person is joined in any such action. 
Agent's rights hereunder shall not be exhausted by any action taken by Agent or 
any of the Lenders until all Guaranteed Obligations have been fully and finally 
paid and performed. 
 
                  5. Authority to Modify Obligations. Guarantor acknowledges 
                     ------------------------------- 
that the sum of the Obligations may significantly vary from time to time. 
Guarantor authorizes Agent, at any time and from time to time without notice and 
without affecting the liability of Guarantor hereunder, to alter the terms of 
all or any part of the Obligations and any security and guaranties therefor 
including modification of times for payment and rates of interest; provided that 
Agent shall not enter into any written amendment to the Revolving Loan 
Agreement, unless such an amendment is done as part of a workout or restructure 
occurring after an event of default under the Revolving Loan Agreement, that 
provides for an extension of the final maturity date or an increase in the 
principal amount of the loan in excess of Thirty Million Dollars ($30,000,000). 
 
                  6. Demand by Agent. If the Obligations are declared to be or 
                     --------------- 
otherwise become immediately due and payable, then Guarantor shall pay the 
Guaranteed Obligations to Agent no later than ten (l0) days after demand in 
writing therefor by Agent; provided that no notice need be given, and the 
Guaranteed Obligations shall become immediately due and payable, if an Event of 
Default referred to in Sections 18.1(f) or (g) shall occur. Payment by Guarantor 
shall be made to Agent to be credited and applied upon the Obligations, in 
immediately available funds to an account designated by Agent or at any address 
that may be specified in writing from time to time by Agent. This section shall 
in no way affect Agent's or Lenders' right to resort to any collateral (the 
"Collateral") now or hereafter held to secure the Obligations or the Guaranteed 
Obligations. 
 
                  7. Guarantor Waivers. In addition to any other waivers 
                     ----------------- 
provided in this Guaranty, Guarantor hereby waives each of the following, to the 
fullest extent allowed by law: 
 
                           (a) Guarantor expressly waives any right it may now 
or in the future have to require Agent or any of the Lenders to, and Agent and 
each of the Lenders shall not have any liability to, first pursue or enforce 
against Borrower, any collateral, or any other security, guaranty, or pledge 
that may now or hereafter be held by Agent or any of the Lenders for the 
Obligations or for the Guaranteed Obligations, or to apply such security, 
guaranty, or pledge to the Obligations or to the Guaranteed Obligations, or to 
pursue any other remedy in Agent's or Lenders' power that Guarantor may or may 
not be able to pursue itself and that may lighten Guarantor's burden, before 
proceeding against the Collateral. Guarantor shall remain liable for the 
Guaranteed Obligations, notwithstanding any judgment Agent or Lenders may obtain 
against Borrower, any other guarantor of the obligations, or any other person, 
or any modification, extension, or renewal with respect thereto. 
 
                           (b) Guarantor has entered into this Guaranty based 
solely upon its independent knowledge of Borrower's financial condition and 
Guarantor assumes full responsibility for obtaining any further information 
with respect to Borrower or the conduct of its business. Guarantor represents 
that it is now, and during the terms of this Guaranty will be, responsible for 
ascertaining the financial condition of Borrower. Guarantor hereby waives any 
duty on the part of Agent or Lenders to disclose to Guarantor, and agrees that 
it is not relying upon nor expecting Agent or Lenders to disclose to it, any 
fact known or hereafter known by Agent or any of the Lenders relating to the 
operation or condition of Borrower or its business. Guarantor knowingly accepts 
the full range of risk encompassed in a contract of guaranty, which risk 
includes the possibility that Borrower may incur indebtedness after its 
financial condition or its ability to pay its debts as they mature has 
deteriorated. 
 
                           (c) Agent and Lenders shall not be under any 
liability to marshal any assets in favor of Guarantor or in payment of any or 
all of the Obligations or Guaranteed Obligations. 
 
                           (d) Guarantor hereby waives: (i) presentment, demand, 
protest, notice of acceleration, dishonor, non-payment, protest, or any delay 
related thereto, with respect to any instruments or documents relating to the 
Obligations or the Guaranteed Obligations; (ii) notice of any extension, 
modification, renewal, or amendment of any of the terms of the Revolving Loan 
Agreement or any other Loan Document relating to the Obligations; provided that 



Agent shall not enter into any written amendment to the Revolving Loan 
Agreement, unless such an amendment is one as part of a workout or restructure 
occurring after an event of default under the Revolving Loan Agreement, that 
provides for an extension of the final maturity date or an increase in the 
principal amount of the loan in excess of Thirty Million Dollars ($30,000,000); 
(iii) notice of the occurrence of any default or event of default with respect 
to the Obligations or the Collateral; and (iv) notice of any exercise or 
non-exercise by Agent or any of the Lenders of any right, power, or remedy with 
respect to the Obligations or the Collateral. 
 
                  If Agent or any of the Lenders may, under applicable law, 
proceed to realize their benefits under any Loan Document giving Agent or any of 
the Lenders a lien upon any Collateral, either by judicial foreclosure or by 
nonjudicial sale or enforcement, Agent or any of the Lenders may, at their sole 
option, determine which of their remedies or rights they may pursue without 
affecting any of their rights and remedies under this Guaranty. In the event 
Agent shall bid at any foreclosure or trustee's sale or at any public or private 
sale permitted by law or the Loan Documents, Agent may bid all or less than the 
amount of the Obligations or the Guaranteed Obligations and the amount of such 
bid need not be paid by Agent but shall be credited and applied as set forth in 
Section 19. The amount of the successful bid at any such sale, whether Agent or 
any other party (including Guarantor) is the successful bidder, shall be deemed 
to be prima facie evidence of the fair market value of the Collateral and the 
      ----------- 
amount remaining after application of such bid amount in the manner set forth in 
Section 19 shall be deemed to be prima facie evidence of the amount of the 
                                 ----------- 
Guaranteed Obligations. 
 
                           (e) Guarantor shall have no right of subrogation, 
reimbursement, indemnity, or contribution, and shall have no recourse with 
respect to the Collateral or any lien held therefor, all of which Guarantor 
expressly waives, until and unless all Guaranteed Obligations have been paid in 
full and the amount of Guaranteed Obligations paid by Guarantor exceeds the 
amount of the Obligations then owing by Borrower. 
 
                           (f) Guarantor agrees and represents that the 
Obligations are and shall be incurred by Borrower, and that the Guaranteed 
Obligations are and shall be incurred by Guarantor, for business and commercial 
purposes only. Guarantor agrees that any claim of Agent against Guarantor 
arising out of this Guaranty arises out of the conduct by Guarantor of its 
trade, business, or profession. Guarantor undertakes all the risks encompassed 
in the Revolving Loan Agreement and the other Loan Documents as they may be now 
or are hereafter agreed upon by Agent, Lenders and Borrower. Agent, in such 
manner and upon such terms and at such time as it deems best, and with 
or without notice to Guarantor, may release, add, subordinate or substitute 
security for the Obligations or the Guaranteed Obligations. 
 
                           (g) Guarantor waives and agrees that it shall not 
at any time insist upon, plead, or in any manner whatever claim or take the 
benefit or advantage of, any appraisal, valuation, stay, extension, or 
redemption laws, or exemption, whether now or at any time hereafter in force, 
which may delay, prevent, or otherwise affect the performance by Guarantor of 
the Guaranteed Obligations or the enforcement by Agent of this Guaranty. 
 
                           (h) A separate action or actions may be brought 
under this Guaranty or any of the Loan Documents and prosecuted by Agent against 
Guarantor whether or not an action is brought against Borrower, or whether 
Borrower is joined in any such action or actions. Without limiting the 
generality of the foregoing, Guarantor expressly waives the benefit of any 
statute of limitations affecting the Guaranteed Obligations and expressly 
agrees that the running of .a period of limitations on, or Agent's or 
the Lenders' delay or omission in, any action by Agent or Lenders against 
Borrower or for the foreclosure of any lien or the enforcement of any security 
interest in the Collateral shall not exonerate or affect Guarantor's liability 
to pay and perform the Guaranteed Obligations. 
 
                  8. Intentionally Omitted. 
 
                  9. Waivers of Defenses Generally. Guarantor waives any defense 
                     ----------------------------- 
based upon or arising by reason of: (a) any disability of Borrower or any other 
person; (b) the cessation of liability or limitation from any cause whatsoever 
of the Obligations or any portion thereof, other than payment in full of the 
Obligations or other limitation of the Borrower's Obligations specifically 
included in the Revolving Loan Agreement; (c) any lack of authority of any agent 
or other person acting or purporting to act on behalf of Borrower, or any defect 
in the formation of Borrower; (d) the application by Borrower of the proceeds of 
the Obligations or any other obligation of Borrower to Agent or any of the 
Lenders for purposes other than the purposes represented to, or intended or 
understood by Agent or any of the Lenders; (e) any act or omission by Agent or 
Lenders that directly or indirectly results in or aids the discharge of Borrower 
or any portion of the Obligations or any other obligation of Borrower to Agent 
or Lenders by operation of law or otherwise; or (f) any modification of the 
Obligations or any other obligation of Borrower to Agent or any of the Lenders 
in any form whatsoever, including the renewal, extension, acceleration or other 
change in time for payment of the Obligations, or other change in the terms of 
the Obligations or any part thereof, including increase or decrease of the rate 
of interest thereon; provided that Agent shall not enter into any written 
amendment to the Revolving Loan Agreement, unless such an amendment is done as 
part of a workout or restructure occurring after an event of default under the 
Revolving Loan Agreement, providing for an extension of the final maturity date 
or an increase in the principal amount of the loan in excess of Thirty Million 
Dollars ($30,000,000). Without limiting the generality of the foregoing, 
Guarantor waives any defenses or rights arising under California Civil Code 



Sections 2787 through 2855, inclusive, and Sections 2899 and 3433. 
 
                  10. Reasonableness and Effect of Waivers. Guarantor warrants 
                      ------------------------------------ 
and agrees that each of the waivers set forth in this Guaranty is made with full 
knowledge of its significance and consequences and that, under the 
circumstances, the waivers are reasonable and not contrary to public policy or 
law. If any of such waivers are determined to be contrary to any applicable law 
or public policy, such waivers shall be effective only to the maximum extent 
permitted by law. 
 
                  11. Continuing Guaranty. Guarantor agrees that (a) this is a 
                      ------------------- 
continuing guaranty, (b) the Guaranteed Obligations hereunder shall extend to 
each and every extension of credit under and renewal, if any, of the Revolving 
Loan Agreement, regardless of whether the Obligations or the Guaranteed 
Obligations may, in successive transactions, be paid, repaid, advanced, or 
renewed from time to time, and (c) this Guaranty shall remain in full force and 
effect until the Guaranteed Obligations are paid in full and have been 
completely satisfied, and shall not be impaired or affected by, or be deemed to 
be satisfied by, nor shall Guarantor or the Collateral be exonerated, 
discharged, or released by, any of the following events: 
 
                           (a) Agent's or Lenders' exercise or enforcement of, 
or failure or delay in exercising or enforcing, legal proceedings to collect the 
Obligations or any power, right, or remedy with respect to any of the 
Obligations, the Collateral, or the Guaranteed Obligations including: (i) any 
action or inaction of Agent or any of the Lenders to perfect, protect, or 
enforce any security interest in any Collateral; (ii) any impairment or 
invalidity of the Collateral or any suspension of Agent's or Lenders' right 
to enforce against Borrower any Obligations, any Guaranteed Obligations, or any 
security interest in or lien upon the Collateral; or (iii) any change in the 
time, manner, or place of payment of, or in any other term of, any or all of the 
Obligations or the Guaranteed Obligations, or any other amendment to or waiver 
of the Revolving Loan Agreement, any other Loan Document, or any other agreement 
or instrument governing or evidencing any of the Obligations or the Guaranteed 
Obligations; provided that Agent shall not enter into any written amendment to 
the Revolving Loan Agreement, unless such an amendment is done as part of a 
workout or restructure occurring after an event of default under the Revolving 
Loan Agreement, that provides for an extension of the final maturity date or an 
increase in the principal amount of the loan in excess of Thirty Million Dollars 
($30,000,000). 
 
                           (b) insolvency, bankruptcy, reorganization, 
arrangement, adjustment, composition, assignment for the benefit of creditors, 
appointment of a receiver or trustee for all or any part of Borrower's or 
Guarantor's assets, liquidation, winding-up, or dissolution of Borrower or 
Guarantor; 
 
                           (c) any limitation, discharge, cessation, or 
partial satisfaction of the Obligations, other than payment in full of the 
Obligations or other limitation of the Borrower's Obligations specifically 
included in the Revolving Loan Agreement, or of any Guaranteed Obligations, 
whether by operation of any statute, regulation, or rule of law, or 
otherwise, regardless of the intervention or omission of Agent or Lenders or any 
invalidity, voidability, unenforceability, or irregularity, or future change to 
or amendment of, in whole or in part, the Revolving Loan Agreement, this 
Guaranty, any other Loan Document, or any other document evidencing any 
Obligations; provided that Agent shall not enter into any written amendment to 
the Revolving Loan Agreement, unless such an amendment is done as part of a 
workout or restructure occurring after an event of default under the Revolving 
Loan Agreement, that provides for an extension of the final maturity date or an 
increase in the principal amount of the loan in excess of Thirty Million Dollars 
($30,000,000); 
 
                           (d) any merger, acquisition, consolidation or 
change in structure of Borrower or Guarantor; or any sale, lease, transfer, or 
other disposition of any or all of the assets or shares of Borrower or 
Guarantor; 
 
                           (e) any assignment or other transfer, in whole or 
in part, of Agent's or any of the Lenders' interest in and rights under the 
Revolving Loan Agreement or any other Loan Document, including this Guaranty, 
or of Agent's or any of the Lenders' interest in the Obligations, the 
Guaranteed Obligations, or the Collateral; 
 
                           (f) any claim, defense, counterclaim, or set-off, 
other than (i) any defense of prior performance or (ii) any defense based on 
any applicable provision of the Uniform Commercial Code requiring that the 
Collateral be disposed of in a commercially reasonable manner, which Borrower 
or Guarantor may have or assert, including any defense of incapacity, 
disability, or lack of corporate or other authority to execute any documents 
relating to the Obligations, the Guaranteed Obligations, or the Collateral; 
 
                           (g) any cancellation, renunciation, or surrender of 
any debt instrument evidencing the Obligations or the Guaranteed Obligations; 
 
                           (h) Agent's or any Lenders' vote, claim, 
distribution, election, acceptance, action, or inaction in any bankruptcy or 
reorganization case related to the Collateral, the Obligations, or the 
Guaranteed Obligations; 
 
                           (i) any other action or circumstances that might 
otherwise constitute a defense available to, or a legal or equitable discharge 
of, any surety, guarantor or pledgor other than payment in full of the 



Obligations or other limitation of the Borrower's Obligations specifically 
included in the Revolving Loan Agreement; or 
 
                           (j) the fact that any of the Obligations or the 
Guaranteed Obligations may become due or payable in connection with or by 
reason of any agreement or transaction that may be illegal, invalid, or 
unenforceable in whole or in part; it being agreed by Guarantor that the 
Guaranteed Obligations shall not be discharged. 
 
                  12. Subordination. Guarantor hereby agrees that all 
                      ------------- 
Obligations and all indebtedness of Borrower to Guarantor, including any and all 
present and future indebtedness regardless of its nature or manner of 
origination now or hereafter to become due and owing by Borrower to Guarantor 
(collectively, the "Subordinated Indebtedness"), are hereby unconditionally and 
forever subordinated and postponed and shall be inferior, in all respects, to 
the Guaranteed Obligations. 
 
                           (a) In no circumstance shall any Subordinated 
Indebtedness be entitled to any collateral security; provided, that in the event 
                                                     -------- 
any such collateral security exists, Borrower hereby agrees that any now 
existing or hereafter arising lien upon or security interest in any of the 
assets of Borrower in favor of Guarantor, whether created by contract, 
assignment, subrogation, reimbursement, indemnity, operation of law, 
principles of equity or otherwise, shall be junior and inferior to, and is 
hereby subordinated in priority to any now existing or hereafter arising lien or 
security interest in favor of Agent or any of the Lenders in and against the 
Collateral, regardless of the time, manner or order of creation, attachment or 
perfection of the respective liens or security interests. Guarantor represents 
and warrants to Agent that as of the date hereof, none of the Subordinated 
Indebtedness to which it is a party is secured by any assets or interests of 
Borrower or any other entity, and that Guarantor will not take any security 
interest or lien to secure any of the Subordinated Indebtedness without the 
prior written consent of Agent. 
 
                           (b) Without limiting the generality of subparagraph 
12(a) above, if (1) any event of default under the Revolving Loan Agreement or 
any Loan Document shall exist and be continuing, whether or not any notice of 
any such event of default shall have been given or Agent shall have asserted 
any remedy in connection therewith, (2) the Revolving Loan Agreement shall have 
expired but the Guaranteed Obligations shall not have been paid and satisfied 
in full, (3) any insolvency, bankruptcy, receivership, custodianship, 
liquidation, reorganization, assignment for the benefit of creditors, or other 
similar proceeding relative to Borrower is commenced by or against Borrower, or 
(4) any proceeding for the voluntary liquidation, dissolution or other winding 
up of Borrower is commenced by or against Borrower, and whether or not involving 
insolvency or bankruptcy proceedings, then and in any such event Guarantor 
agrees as follows: 
 
                                    (i) all Guaranteed Obligations shall first 
be paid in full, and finally and indefeasibly be received by Agent, before any 
payment or distribution of any character, whether in cash, securities or other 
property, shall be made in respect of the Subordinated Indebtedness; and 
 
                                    (ii) any payment or distribution of any 
character, whether in cash, securities or other property, which would otherwise, 
but for the terms hereof, be payable or deliverable in respect of the 
Subordinated Indebtedness, shall be paid or delivered directly to Agent until 
all Guaranteed Obligations shall have been paid in full to and indefeasibly 
received by Agent, and Guarantor, or any other holder of the Subordinated 
Indebtedness, irrevocably authorizes, empowers and directs all receivers, 
trustees, liquidators, custodians, conservators, and others having authority in 
the premises to effect all such payment and deliveries. 
 
                           (c) If, notwithstanding the provisions of this 
Guaranty, any payment or distribution of any character, whether in cash, 
securities, or other property, or any security shall be received by Guarantor in 
contravention of the terms of this Guaranty, and before all Guaranteed 
Obligations shall have been paid in full, such payment, distribution or security 
shall not be commingled with any asset of Guarantor, shall be held in trust for 
the benefit of, and shall be immediately paid over or delivered or transferred 
to Agent, or its representative, for application to the payment of all 
Guaranteed Obligations remaining unpaid, until all of the Guaranteed Obligations 
shall have been paid in full. 
 
                           (d) So long as an Event of Default shall occur and 
be continuing, (i) Guarantor shall not assert, collect, accept payment on or 
enforce any of the Subordinated Indebtedness unless and until the Guaranteed 
Obligations are paid in full; (ii) Guarantor shall not demand payment of, 
accelerate the maturity of, or declare a default or event of default under the 
Subordinated Indebtedness; or (iii) Guarantor shall not cause or permit Borrower 
to make or give, and Guarantor shall not receive or accept, payment in any form 
(direct or indirect, including by transfer to an affiliate or subsidiary of 
Borrower or Guarantor) on account of the Subordinated Indebtedness, make any 
transfers in respect of the Subordinated Indebtedness without the express prior 
written consent of the Agent (which consent may be withheld for any reason in 
Agent's sole discretion). Any payment or transfer so made or given by Borrower 
and received or accepted by Guarantor, without the express prior written consent 
of Agent, shall be held in trust by Guarantor for Agent, for the account of 
Agent, and Guarantor shall immediately turn over, in kind, any such payment to 
Agent for application in reduction of, or (in the case of property other than 
cash) as security for, the Guaranteed Obligations. 
 
                           (e) Guarantor, or any other holder of the 



Subordinated Indebtedness, shall execute and deliver to Agent or its 
representatives all such further instruments confirming the authorization 
referred to in this Guaranty, any powers of attorney specifically confirming the 
rights of Agent arising hereunder, and all proofs of claim, assignments of 
claim, and any other instruments, and shall take all such other actions as may 
be requested by Agent in order to enable Agent to enforce all claims upon or in 
respect of such Subordinated Indebtedness, including authorizing Agent or any of 
its agents, nominees or designees to file and prove and vote claims in Agent's 
name or in the name of Guarantor, in connection with any receivership, 
bankruptcy or proceedings, under the Bankruptcy Code or otherwise. 
 
                  13. Subrogation. Guarantor will not exercise any rights which 
                      ----------- 
it may acquire by way of subrogation under this Guaranty, by any payment made 
hereunder or otherwise, until all the Obligations shall have been paid in full. 
If any amount shall be paid to Guarantor on account of such subrogation rights 
at any time when all the Obligations shall not have been paid in full, such 
amount shall be held in trust for the benefit of Agent, and shall forthwith be 
paid to Agent to be credited and applied upon the Obligations, whether matured 
or unmatured, in accordance with the terms of the Revolving Loan Agreement. If 
(i) Guarantor shall make payment to Agent of all or any part of the Obligations 
and (ii) all the Obligations shall be paid in full, Agent shall, at Guarantor's 
request, execute and deliver to Guarantor appropriate documents, without 
recourse and without representation or warranty, necessary to evidence the 
transfer by subrogation to Guarantor of an interest in the Obligations resulting 
from such payment by Guarantor. 
 
                  14. Limit of Liability. The obligations of Guarantor under 
                      ------------------ 
this Guaranty shall be limited to an aggregate amount equal to the largest 
amount that would not render its obligations under this Guaranty subject to 
avoidance under Section 548 of the Bankruptcy Code or any comparable 
provisions-of any applicable state law. 
 
                  15. Representations and Warranties. To induce Agent and 
                      ------------------------------ 
Lenders to make advances under the Revolving Loan Agreement, Guarantor makes the 
following representations and warranties, each of which shall survive the 
execution and delivery of this Guaranty: 
 
                             15.1  Incorporation.  Guarantor is duly organized 
                                   ------------- 
and validly incorporated under the laws of the State of Hawaii, and is in good 
standing in all jurisdictions in which it does business or the ownership of its 
properties requires such qualification, except to the extent that the failure 
to be so qualified would not have a material adverse effect on the properties, 
business, results of operations or financial or other conditions of Guarantor. 
 
                             15.2  Relationship of Parties: Obtaining of 
                                   ------------------------------------- 
Information. (a) Guarantor and Borrower are distinct and separate entities 
- ----------- 
operating as independent corporations; (b) Guarantor has received copies of the 
Revolving Loan Agreement and the other Loan Documents and is familiar with and 
fully understands all of their terms and conditions; (c) Agent and Lenders have 
not made any representations or warranties to Guarantor regarding the 
creditworthiness of Borrower or the prospects of repayment from sources other 
than Borrower; (d) this Guaranty is executed at the request of Borrower; 
(e) Guarantor has established adequate means of obtaining from Borrower on a 
continuing basis financial and other information pertaining to the business of 
Borrower; and (f) Guarantor assumes full responsibility for keeping fully 
informed with respect to the business, operation, condition and assets of 
Borrower. Guarantor hereby agrees that Agent and Lenders shall have no duty to 
disclose or report to Guarantor any information now or hereafter known to Agent 
or any of the Lenders relating to the business, operation, condition and assets 
of Borrower. Agent and Lenders shall have no duty to inquire into the authority 
or powers of Borrower or any officer, employee or agent of Borrower with regard 
to any Guaranteed Obligations, and all Guaranteed Obligations made or created in 
good faith reliance upon the professed exercise of any such authority or powers 
shall be guaranteed hereunder. 
 
                             15.3  Authority of Guarantor.  Guarantor has all 
                                   ---------------------- 
requisite corporate power and authority to conduct itsbusiness and to own and 
lease its properties. 
 
                             15.4  Execution,  Delivery and  Performance of 
                                   ---------------------------------------- 
 
Guaranty.  Guarantor has all necessary corporate power and authority to execute, 
- -------- 
deliver, and perform all of its obligations under this Guaranty. The execution, 
delivery, and performance by Guarantor of all of its obligations under this 
Guaranty have been duly authorized by all necessary action and do not and will 
not: 
 
                                    (a) result in or require the creation or 
imposition of any lien, right of others, or other encumbrance of any nature 
(other than under this Guaranty and any related security documents) upon or 
with respect to any property now owned or leased or hereafter acquired by 
Guarantor; 
 
                                    (b) violate any provision of any law, 
regulation, judgment, decree or award presently in effect having applicability 
to Guarantor; 



 
                                    (c) result in a breach of, constitute a 
default under, or cause or permit the acceleration of any obligation owed under, 
any indenture, loan agreement, lease, or any other agreement or instrument, to 
which Guarantor is a party or by which Guarantor or any of its property is 
bound or affected, except where such breach, default or acceleration would not 
have a material adverse effect on Guarantor; 
 
                                    (d) require any consent or approval not 
heretofore obtained of any person having any interest in Guarantor; or 
 
                                    (e) violate any provision of, or require any 
consent under, any agreement, articles of incorporation, by-laws or any other 
governing document or charter applicable to Guarantor. 
 
                             15.5  Enforceability.  This Guaranty, when executed 
                                   -------------- 
and delivered,  shall  constitute a valid and binding obligation of Guarantor 
which is enforceable in accordance with its terms, except to the extent that 
such enforcement may be limited by applicable bankruptcy, insolvency and other 
similar laws affecting creditors rights generally or by principles of equity 
pertaining to the availability of equitable remedies. 
 
                             15.6  Compliance with Laws.  Guarantor has 
                                   -------------------- 
complied in all material  respects with all laws,  regulations and requirements 
applicable to its business and has obtained all authorizations, consents, 
approvals, orders, licenses, exemptions from, and has accomplished all filings 
or registrations or qualifications with, any court or governmental department, 
public body, authority, commission, board, bureau, agency or instrumentality, 
that may be necessary for the transaction of its business, except where the 
failure to do so would not have a material adverse effect on Guarantor. 
 
                             15.7  Guarantor's Addresses.  Guarantor's name and 
                                   --------------------- 
address are accurately set forth in Section 21.10. 
 
                             15.8 No Offset Defense or Counterclaim.  Guarantor 
                                  --------------------------------- 
represents,  warrants,  and agrees that, as of the dateof this Guaranty, the 
Guaranteed Obligations are not subject to any offset or defense against Agent 
any of the Lenders or Borrower of any kind, and Guarantor specifically waives 
its right to assert any such defense or right of offset. Guarantor further 
agrees that the Guaranteed Obligations shall not be subject to any 
counterclaims or offsets of Guarantor against Agent or any of the Lenders 
that may arise in the future. 
 
                             15.9 Pending or Threatened Litigation.  There are 
                                  -------------------------------- 
no actions, suits, proceedings or other litigation (including proceedings by or 
before any arbitrator or governmental authority) pending, or to the knowledge of 
Guarantor, threatened against Guarantor, which (a) challenge the validity or 
propriety of this Guaranty or of the secured financing transactions contemplated 
under the Revolving Loan Agreement and the other Loan Documents, (b) could, if 
adversely determined, have a material adverse effect on the properties, 
businesses, results of operations or financial or other condition of Guarantor, 
or (c) could materially affect the ability of Guarantor to perform its 
obligations under this Guaranty. 
 
                             15.10  Consultation with Legal Counsel.  Guarantor 
                                    ------------------------------- 
acknowledges that the waivers in Sections 7 and 9 herein are a material 
inducement to Lenders to make the advances under the Revolving Loan Agreement 
and that Agent and each of the Lenders is relying upon the foregoing waivers in 
its future dealings with Borrower. Guarantor warrants and represents that it 
has reviewed the foregoing waivers with its legal counsel and that, after such 
review with its legal counsel, Guarantor has agreed to the foregoing waivers. 
 
                  16. Covenants. 
                      --------- 
 
                             16.1 Costs and Expenses of Enforcement. 
                                  --------------------------------- 
Guarantor agrees to pay to Agent, on demand, all reasonable out-of-pocket costs 
and expenses, including attorneys' fees, incurred by Agent in exercising any 
right, power or remedy conferred by this Guaranty, or in the enforcement of this 
Guaranty, whether or not any action is filed in connection therewith. Until paid 
to Agent, such amounts shall bear interest, commencing with Agent's demand 
therefor, at the Default Rate set forth in the Revolving Loan Agreement. 
 
                             16.2  Reports and Notices.  Guarantor shall furnish 
                                   ------------------- 
 
                                    (a) Annual Financial Statement. As soon as 
                                        -------------------------- 
to Agent: possible, but in no event later than one hundred twenty (120) days 
after the end of any Fiscal Year of Guarantor occurring during the term hereof, 
consolidated annual financial statements of Guarantor and its Subsidiaries 
prepared in accordance with GAAP consistently applied. Such financial statements 
shall: (i) be audited by independent certified public accountants of recognized 
national standing selected by Guarantor, (ii) be accompanied by an opinion of 
such accountants that such statements present fairly, in all material respects, 
the financial condition of the companies being reported upon, (iii) be in a form 
substantially consistent with previously issued financial statements of 
Guarantor, and with new accounting standards which may, from time to time, be 



promulgated by regulatory and accounting organizations and subsequently adopted 
by Guarantor, and (iv) be accompanied by a statement of Guarantor's chief 
financial officer or a vice president that no Events of Default exist and 
calculating Guarantor's compliance with the financial covenant set forth in 
Section 17. 
 
                                    (b) Quarterly Financial Statements. No later 
                                        ------------------------------ 
than forty-five (45) days after the end of each fiscal quarter, internally 
prepared quarterly financial statements prepared on a "functional" basis 
consistent with prior quarterly financial statements provided to Agent, 
certified by Guarantor's chief financial officer or a vice president as fairly 
presenting, in all material respects, the financial position of the companies or 
portions of companies being reported upon, that no Events of Default exist, and 
calculating Guarantor's compliance with the financial covenant set forth in 
Section 17. 
 
                  17. Negative Covenant; Financial Condition. Unless otherwise 
                      -------------------------------------- 
agreed to in writing by Agent, while this Guaranty is in effect, Guarantor shall 
not permit its ratio of (a) Consolidated Funded Debt to (b) Consolidated Total 
Capitalization to exceed sixty-five percent (65%). 
 
                  As used above, the following terms have the following 
meanings: 
 
                             "Consolidated Funded Debt" means, as at any date of 
determination, for Guarantor and its Subsidiaries on a consolidated basis, the 
sum (without duplication) of: (a) indebtedness for borrowed money, the guarantee 
of borrowed money, or for the deferred purchase price of property or services 
(including reimbursement and all other obligations with respect to surety bonds, 
letters of credit and bankers' acceptances, whether or not matured, but 
excluding obligations to trade creditors incurred in the ordinary course of 
business), (b) all obligations evidenced by notes, bonds, debentures or similar 
instruments, and (c) all obligations under Capital Leases. 
 
                             "Consolidated Net Worth" means, as at any date of 
determination, the gross book value of the assets of Guarantor, minus 
                                                                ----- 
(a) reserves applicable thereto, and (b) all liabilities (including subordinated 
liabilities), in each case determined in accordance with GAAP and taking into 
effect such other adjustments as may be reasonably determined by Agent in 
accordance with GAAP and measured on a consolidated basis. 
 
                             "Consolidated Total Capitalization" means, as at 
any date of determination the sum of (a) Consolidated Funded Debt, and (b) 
Consolidated Net Worth. 
 
                  18. Defaults and Remedies. 
                      --------------------- 
 
                             18.1 Events of Default.  It shall be an "Event of 
                                  ----------------- 
Default" hereunder upon the occurrence of any one or more of the following 
events (regardless of the reason therefor): 
 
                                    (a) any "Event of Default" shall occur under 
the Revolving Loan Agreement; 
 
                                    (b) Guarantor shall fail or neglect to 
perform, keep or observe any material provision of this Guaranty, and the same 
is by its nature incapable of being cured or shall remain unremedied for a 
period ending on the first to occur of twenty (20) days after Guarantor shall 
receive written notice of any such failure from Agent or thirty (30) days after 
Guarantor shall become aware thereof; 
 
                                    (c) any material representation or warranty 
of Guarantor made under this Guaranty or in any written statement pursuant 
hereto, or any financial statement or certificate made or delivered to Agent by 
Guarantor shall be untrue or incorrect, as of the date when made or deemed made 
and the same is by its nature incapable of being cured or shall remain 
unremedied for a period ending on the first to occur of twenty (20) days after 
Guarantor shall receive written notice of any such failure from Agent or thirty 
(30) days after Guarantor shall become aware thereof; 
 
                                    (d) Guarantor shall renounce or revoke, or 
attempt to renounce or revoke, this Guaranty; 
 
                                    (e) (i) assets of Guarantor with a value in 
excess of Ten Million Dollars ($10,000,000) shall be attached, seized, levied 
upon, or subjected to a writ or distress warrant, or come within the possession 
of any receiver, trustee, custodian, or assignee for the benefit of creditors of 
Guarantor and shall remain unstayed, undismissed, or unbonded for thirty (30) 
consecutive days, (ii) any person other than Guarantor shall apply for the 
appointment of a receiver, trustee or custodian for any of Guarantor's assets 
and such application shall remain unstayed or undismissed for thirty (30) 
consecutive days; or (iii) Guarantor shall have concealed, removed, or 
permitted to be concealed or removed, any part of its property, with intent 
to hinder, delay, or defraud its creditors or any of them or made or suffered a 
transfer of any of its property or the incurring of an obligation which may be 
fraudulent under any bankruptcy, fraudulent conveyance or other similar law; 
 
                                    (f) a case or proceeding shall have been 
commenced against Guarantor in a court having competent jurisdiction seeking a 
decree or order (i) under the Bankruptcy Code, or any other applicable federal, 



state, or foreign bankruptcy or other similar law, (ii) appointing a custodian, 
receiver, liquidator, assignee, trustee or sequestrator (or similar official) 
of Guarantor, of any substantial part of its properties, or (iii) ordering the 
winding-up or liquidation of the affairs of Guarantor and such case or 
proceeding shall remain undismissed or unstayed for thirty (30) consecutive 
days or such court shall enter a decree or order granting the relief sought in 
such case or proceeding; or 
 
                                    (g) Guarantor shall (i) file a petition 
seeking relief under the Bankruptcy Code, or any other applicable federal, state 
or foreign bankruptcy or other similar law, (ii) consent to the institution of 
proceedings thereunder or to the filing of any such petition or to the 
appointment of or taking possession by a custodian, receiver, liquidator, 
assignee, trustee, or sequestrator (or similar official) of Guarantor or of any 
material part of its properties, (iii) fail generally to pay its material debts 
as such material debts become due, or (iv) take any corporate action in 
furtherance of any such action. 
 
                             18.2 Remedies.  Upon the occurrence of an Event of 
                                  -------- 
Default hereunder and the continuation of such Event of Default after any 
applicable cure period provided therefor, Agent may declare all of the 
Guaranteed Obligations, immediately and without demand, notice or legal process 
of any kind, to be, and such Guaranteed Obligations shall immediately become 
due and payable, and then, or at any subsequent time, Agent may exercise any or 
all of its rights and remedies under this Guaranty, all rights against Borrower 
under the Revolving Loan Agreement, and all rights available to Agent under 
applicable law, and may, in addition: 
 
                                    (a) make demand upon Guarantor for the 
payment of the Guaranteed Obligations; 
 
                                    (b) resort to the Collateral for payment of 
the Guaranteed Obligations, without notice, declaration, or demand by Agent to 
the extent not prohibited by applicable law; provided, that upon the occurrence 
                                             -------- 
of an Event of Default specified in clauses (a), (d) or (g) of Section 18.1, the 
Guaranteed Obligations shall become immediately due and payable without 
declaration, notice or demand by Agent. 
 
                  19. Application of Payments. Any payment made by Guarantor 
                      ----------------------- 
under this Guaranty may be applied by Agent in any order that Agent, in its sole 
discretion, may determine. 
 
                  20. Reinstatement. This Guaranty shall remain in full force 
                      ------------- 
and effect and continue to be effective, as the case may be, if at any time 
payment and performance of the obligations under the Revolving Loan Agreement or 
the Guaranteed Obligations, or any part thereof, is, pursuant to applicable law, 
avoided, rescinded or reduced in amount, or must otherwise be restored or 
returned by Agent or any of the Lenders, or any obligee of the Obligations under 
the Revolving Loan Agreement or the Guaranteed Obligations, whether as a 
"voidable preference," "fraudulent conveyance," or otherwise, all as though such 
payment or performance had not been made. In the event that any payment, or any 
part thereof, is avoided, rescinded, reduced, restored, or returned, the 
Obligations under the Revolving Loan Agreement or the Guaranteed Obligations, as 
the case may be, shall be reinstated and deemed reduced only by such amount paid 
and not so avoided, rescinded, reduced, restored, or returned. 
 
                  21. Miscellaneous. 
 
 
                             21.1 Cumulative Remedies: No Waiver.  The rights, 
                                  ------------------------------ 
powers and remedies of Agent hereunder are cumulative and not exclusive of any 
other right, power or remedy which Agent would otherwise have. No failure or 
delay on the part of Agent in exercising any such right, power or remedy may be, 
or may be deemed to be, a waiver thereof; nor may any single or partial exercise 
of any such right, power or remedy preclude any other or further exercise 
thereof or the exercise of any other right, power or remedy hereunder or under 
the Revolving Loan Agreement. 
 
                             21.2 Binding Agreement; Assignment: Amendment. 
                                  ---------------------------------------- 
This Guaranty and the terms, covenants and conditions hereof shall be binding 
upon and inure to the benefit of Guarantor, Agent and their respective 
successors and assigns, except that Guarantor shall not have power or authority 
to transfer, convey or assign this Guaranty or any right or obligation hereunder 
without the prior written consent of Agent (and any attempt to do so shall be 
void); provided, however, that the foregoing provisions shall not be interpreted 
to require the prior written consent to an assignment of this Guaranty by 
operation of law that arises from the merger of Guarantor into its parent 
corporation or a wholly-owned subsidiary of such parent corporation where, by 
operation of law, the merged entity acquires the material assets of Guarantor 
and assumes all obligations under this Guaranty. Neither this Guaranty nor any 
provision hereof may be amended, modified, waived, discharged or terminated 
except by an instrument in writing duly signed by or on behalf of Agent. 
 
                             21.3 Consent to Loan Documents. Guarantor hereby 
                                  ------------------------- 
acknowledges it has received copies of, and consents to, all of the Loan 
Documents. 
 
                             21.4  Counterparts.  This Guaranty may be executed 



                                   ------------ 
in any number of counterparts and any party hereto may execute any counterpart, 
each of which when executed and delivered shall be deemed to be an original and 
all of which, taken together, shall be deemed to be but one and the same 
instrument. 
 
                             21.5  Severability.  In the event that any one or 
                                   ------------ 
more of the provisions contained in this Guaranty shall be determined to be 
invalid, illegal, or unenforceable in any respect for any reason, the validity, 
legality, and enforceability of any such provision or provisions in every other 
respect, and the remaining provisions of this Guaranty, shall not be in any way 
impaired. 
 
                             21.6 Section Titles.  The section titles contained 
                                  -------------- 
in this Guaranty are and shall be without substantive meaning or context of any 
kind whatsoever and are not a part of the agreement between the parties hereto. 
 
                             21.7  Interpretation.  No provision of this 
                                   -------------- 
Guaranty or any of the other Loan Documents shall be construed against or 
interpreted to the disadvantage of any party hereto by any court or other 
governmental or judicial authority by reason of such party's having or being 
deemed to have structured, drafted or dictated such provision. 
 
                             21.8 Certain Matters of Construction.  The terms 
                                  ------------------------------- 
"herein", "hereof" and "hereunder" and other words of similar impact shall refer 
to this Guaranty as a whole and not to any particular section, paragraph or 
subdivision. Any reference to a "Section" shall refer to the relevant Section to 
this Guaranty, unless specifically indicated to the contrary. Any pronoun used 
shall be deemed to cover all genders. The term "including" shall not be limiting 
or exclusive, unless specifically indicated to the contrary. All references to 
statutes and related regulations shall include any amendments of same and any 
successor statutes and regulations. 
 
                             21.9  Further Assurances.  Guarantor agrees that it 
                                   ------------------ 
will, at its expense, upon the written request of Agent, from time to time, 
promptly execute and deliver to Agent any additional instruments or documents 
reasonably considered necessary by Agent to cause this Guaranty to be, become, 
or remain valid and effective in accordance with its terms. 
 
                             21.10  Notices.  Except as otherwise provided 
                                    ------- 
herein, whenever it is provided herein that any notice, demand, request, 
consent, approval, declaration, or other communication shall or may be given or 
delivered to or served upon any of the parties by another, or whenever any of 
the parties desires to give or deliver or serve upon another any communication 
with respect to this Guaranty, each such notice, demand, request, consent, 
approval, declaration, or other communication shall be in writing, shall be 
addressed to the addresses set forth below, or such other or additional 
address as the parties may notify each other of in writing, and shall be deemed 
to have been sent, delivered, or given and received upon the earlier of: (a) if 
by facsimile, upon transmission if transmission occurs between 8:00 a.m. and 
5:00 p.m. on any business day; (b) if by Federal Express or other overnight or 
one-day mail or delivery service, on the next business day following deposit 
with such delivery service; (c) if by personal delivery, upon completion of 
delivery; or (d) if by mail, three (3) business days after deposit in the U.S. 
Mail, first class, postage prepaid: 
 
                  (a) If to Agent, at: 
                  American AgCredit, PCA 
                  5560 South Broadway 
                  Eureka, CA 95503 
                  Attn: Account Officer -- Hawaiian Sugar & Transportation 
                                           Cooperative 
 
                  Phone:  (707) 445-8871 
                  Facsimile: (707) 442-1268 
                  Email:   dregli@agloan.com 
                           soday@agloan.com 
 
 
                  and to 
 
                  American AgCredit, ACA 
                  200 Concourse Blvd. 
                  P.O. Box 1120 
                  Santa Rosa, CA 95402-1120 
                  Attn: Account Officer -- Hawaiian Sugar & Transportation 
                                           Cooperative 
                  Phone:  (707)  545-1200 
                  Facsimile: (707) 521-6105 
 
                  (b) If to Guarantor: 
                  Alexander & Baldwin, Inc. 
                  822 Bishop Street 
                  Honolulu, HI 96813 
                  Attn: Chief Financial Officer 
                  Phone: (808) 525-8448 
                  Facsimile: (808) 525-6651 
 
 



or at such other address as may be substituted by notice given as herein 
provided. The giving of any notice required hereunder may be waived in writing 
by the party entitled to receive such notice. Failure or delay in delivering 
copies of any notice, demand, request, consent, approval, declaration, or other 
communication to the persons designated above to receive copies shall in no way 
adversely affect the effectiveness of such notice, demand, request, consent, 
approval, declaration, or other communication. 
 
                             21.11  Non-Waiver.  None of the obligations of 
                                    ---------- 
Guarantor, and no right or remedy of Agent under this Guaranty, shall be deemed 
to have been suspended or waived by Agent, nor shall Agent be estopped from 
asserting any such right or remedy, by Agent's conduct or oral statements, but 
any such suspension or waiver of any such right or remedy by Agent must be in 
writing and signed by Agent. Any suspension or waiver by Agent of any of its 
rights or remedies under this Guaranty shall not suspend or waive any prior or 
subsequent right or remedy, whether of the same or of a different type. 
 
                             21.12  Limitation of Liability.  Neither Agent or 
                                    ----------------------- 
any of the Lenders, or any of their officers, directors, employees, agents, or 
counsel shall be liable for any action lawfully taken or omitted to be taken by 
it or them hereunder or in connection herewith, except for its or their own 
respective gross negligence or willful misconduct. 
 
                             21.13  Benefits of Agreement.  The provision of 
                                    --------------------- 
this Guaranty are for the benefit of Agent, on behalf of the Lenders, and its 
respective successors, transferees, endorsees, and assigns. In the event all or 
any part of the Obligations are transferred, endorsed, or assigned by Agent to 
any person in accordance with the terms of the Revolving Loan Agreement, any 
reference to "Agent" herein shall be deemed to refer equally to such person. 
 
                             21.14 Entire Agreement.  This Guaranty constitutes 
                                   ---------------- 
the entire and final agreement between Guarantor and Agent with respect to the 
subject matter hereof, and supersedes any and all representations or statements, 
either written or oral, express or implied, other than those expressly set forth 
in this Guaranty, made to any party hereto by any person. 
 
                             21.15 GOVERNING LAW. IN ALL RESPECTS,  INCLUDING 
                                   ------------- 
ALL MATTERS OF  CONSTRUCTION,  VALIDITY AND  PERFORMANCE, THIS GUARANTY AND THE 
OBLIGATIONS ARISING HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED AND ENFORCED 
IN ACCORDANCE WITH, THE LAWS OF THE STATE OF CALIFORNIA APPLICABLE TO CONTRACTS 
MADE AND PERFORMED IN SUCH STATE, WITHOUT REGARD TO THE PRINCIPLES THEREOF 
REGARDING CONFLICT OF LAWS, AND ANY APPLICABLE-LAWS OF THE UNITED STATES OF 
AMERICA. GUARANTOR HEREBY CONSENTS AND AGREES THAT THE SUPERIOR COURTS OF SONOMA 
COUNTY, CALIFORNIA, OR, AT AGENT'S OPTION, THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF CALIFORNIA, SHALL HAVE NON-EXCLUSIVE JURISDICTION TO 
HEAR AND DETERMINE ANY CLAIMS OR DISPUTES BETWEEN GUARANTOR AND AGENT OR LENDERS 
PERTAINING TO THIS GUARANTY OR TO ANY MATTER ARISING OUT OF OR RELATED TO THIS 
GUARANTY. GUARANTOR EXPRESSLY SUBMITS AND CONSENTS IN ADVANCE TOSUCH 
JURISDICTION IN ANY ACTION OR SUIT COMMENCED IN ANY SUCH COURT, AND GUARANTOR 
HEREBY WAIVES ANY OBJECTION WHICH GUARANTOR MAY HAVE BASED UPON LACK OF PERSONAL 
JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS AND HEREBY CONSENTS TO THE 
GRANTING FOR SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED APPROPRIATE BY SUCH 
COURT. GUARANTOR HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT, AND 
OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT SERVICE OF SUCH 
SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE BY REGISTERED OR CERTIFIED MAIL 
ADDRESSED TO GUARANTOR AT THE ADDRESS SET FORTH IN SECTION 21.10 OF THIS 
GUARANTY AND THAT SERVICE SO MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF 
GUARANTOR'S ACTUAL RECEIPT THEREOF OR THREE (3) DAYS AFTER DEPOSIT IN THE U.S. 
MAIL, PROPER POSTAGE PREPAID. NOTHING IN THIS GUARANTY SHALL BE DEEMED TO 
OPERATE TO PRECLUDE AGENT OR ANY OF THE LENDERS FROM BRINGING SUIT OR TAKING 
OTHER LEGAL ACTION IN ANY OTHER JURISDICTION. 
 
                             21.16  MUTUAL WAIVER OF JURY TRIAL.  BECAUSE 
                                    --------------------------- 
DISPUTES ARISING IN CONNECTION WITH COMPLEX FINANCIAL TRANSACTIONS ARE MOST 
QUICKLY AND ECONOMICALLY RESOLVED BY AN EXPERIENCED AND EXPERT PERSON AND THE 
PARTIES WISH APPLICABLE STATE AND FEDERAL LAWS TO APPLY (RATHER THAN ARBITRATION 
RULES), THE PARTIES DESIRE THAT THEIR DISPUTES BE RESOLVED BY A JUDGE APPLYING 
SUCH APPLICABLE LAWS. THEREFORE, TO ACHIEVE THE BEST COMBINATION OF THE BENEFITS 
OF THE JUDICIAL SYSTEM AND OF ARBITRATION, THE PARTIES HERETO WAIVE ALL RIGHT 
TO TRIAL BY JURY IN ANY ACTION, SUIT, OR PROCEEDING BROUGHT TO ENFORCE OR DEFEND 
ANY RIGHTS OR REMEDIES UNDER THIS GUARANTY OR ANY OF THE OTHER LOAN DOCUMENTS. 
 
                             21.17  Authorized Signatures.  Until Agent is 
                                    --------------------- 
notified by Guarantor to the contrary in writing as provided by Section 21.10, 
the signature upon this Guaranty or any of the other Loan Documents of a person 
designated in Guarantor's incumbency resolutions of even date herewith shall 
bind Guarantor and be deemed to be the act of Guarantor affixed pursuant to and 
in accordance with resolutions duly adopted by Guarantor's Board of Directors. 
 
                             21.18  Confidentiality of Financial Statements. 
                                    --------------------------------------- 
Agent shall not provide copies of Guarantor's financial statements to Borrower 
without Guarantor's consent. 
 
                  IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be 
duly executed to be effective as of the date first written above. 
 
                                       Alexander & Baldwin, Inc., 



                                       a Hawaii corporation 
 
                                       By: /s/ Christopher J. Benjamin 
                                           -------------------------------- 
                                       Name: Christopher J. Benjamin 
                                       Title: Senior Vice President & Chief 
                                              Financial Officer 
 
                                       By: /s/ Thomas A. Wellman 
                                           -------------------------------- 
                                       Name: Thomas A. Wellman 
                                       Title: Vice President, Controller & 
                                              Treasurer 
 
                                       American AgCredit, PCA, as Agent 
 
                                       By: /s/ Sean P. O'Day 
                                           -------------------------------- 
                                       Name: Sean P. O'Day 
                                       Title: 
 
 



                                                             Loan No. 94-0950186 
 
                                 PROMISSORY NOTE 
                                 --------------- 
 
$11,625,000.00                                                           Arizona 
                                                              September 18, 2003 
 
 
         FOR VALUE RECEIVED Deer Valley Financial Center, LLC, an Arizona 
limited liability company, Huntington Company, L.L.C., an Arizona limited 
liability company, Geneva Company, L.L.C., an Arizona limited liability company, 
and Metzger Deer Valley, LLC, a Delaware limited liability company (collectively 
"Borrower"), each having its principal place of business at Hannay Investment 
 -------- 
Properties, 4651 E. Palomino Road, Phoenix, Arizona 85018 promises to pay to the 
order of PNC Bank, National Association ("Lender"), at the following address: 
                                          ------ 
10851 Mastin, Suite 300, Overland Park, Kansas 66210, or such other place as the 
holder hereof may from time to time designate in writing, the principal sum of 
Eleven Million Six Hundred Twenty-Five Thousand and No/100 Dollars 
($11,625,000.00) in lawful money of the United States of America, with interest 
thereon to be computed from the date of disbursement under this Promissory Note 
(the "Note") at the Applicable Interest Rate (hereinafter defined), and to be 
paid in installments as follows: 
 
         A.   A payment, on the date of disbursement, representing interest 
              from the date of disbursement through the last day of the 
              calendar month in which such disbursement is made; 
 
         B.   A constant payment of $71,199.52 (based upon an amortization 
              schedule assuming a 360 day year consisting of 12 months of 30 
              days each) on the first day of November, 2003 and on the first 
              day of each calendar month thereafter up to and including the 
              first day of September, 2013; and 
 
         C.   The balance of said principal sum, all unpaid interest thereon 
              and all other amounts owed pursuant to this Note, the Security 
              Instrument (hereinafter defined), the Other Security Documents 
              (hereinafter defined), or otherwise in connection with the 
              loan evidenced by this Note shall be due and payable on the 
              first day of October, 2013 (the "Maturity Date"). 
                                               ------------- 
 
All payments to be made by Borrower to Lender shall be deemed received by Lender 
only upon Lender's actual receipt of same. 
 
         1.   Applicable Interest Rate. Interest accruing on the principal 
              ------------------------ 
sum of this Note shall be calculated based upon a per annum interest rate 
divided by 360 days resulting in a per diem interest amount that will accrue for 
each calendar day in a year of 365 days (366 days in a leap year). The term 
"Applicable Interest Rate" as used in this Note shall mean, from the date of 
 ------------------------ 
this Note through and including the Maturity Date, a rate of six and twenty 
hundredths percent (6.20%) per annum. 
 
         2.   Application. All payments on this Note shall be applied at 
              ----------- 
any time and from time to time in the following order: (i) the payment or 
reimbursement of any expenses (including but not limited to late charges), 
costs or obligations (other than the principal hereof and interest hereon) for 
which Borrower shall be obligated or Lender entitled pursuant to the provisions 
hereof or of the Security Instrument or the Other Security Documents, (ii) the 
payment of accrued but unpaid interest thereon, (iii) the payment of unpaid 
escrow amounts required herein, in the Security Instrument or in the Other 
Security Documents, and (iv) the payment of all or any portion of the principal 
balance then outstanding hereunder, in either the direct or inverse order of 
maturity, at Lender's option. 
 
         3.   Late Charge. If any part of the Debt (hereinafter defined) is 
              ----------- 
not actually received by Lender by close of business on the fifth (5th) day 
after the date on which it was due, Borrower shall pay to Lender an amount (the 
"Late Charge") equal to the lesser of five percent (5%) of such unpaid portion 
 ----------- 
of the missed payment or the maximum amount permitted by applicable law, to 
defray the expenses incurred by Lender in handling and processing such 
delinquent payment and to compensate Lender for the loss of the use of such 
delinquent payment. All such Late Charges shall be automatically due and payable 
without notice or demand and shall be secured by the Security Instrument and the 
Other Security Documents. 
 
         4.   Security; Defined Terms; Incorporation by Reference. This Note 
              --------------------------------------------------- 
is secured by the Security Instrument and the Other Security Documents. The term 
"Security Instrument" as used in this Note shall mean either the Mortgage, 
 ------------------- 
Security Agreement, Assignment of Leases and Rents and Fixture Filing, or the 
Deed of Trust, Security Agreement, Assignment of Leases and Rents and Fixture 
Filing, executed and delivered by Borrower contemporaneously with this Note and 
which secures the Debt. The term "Other Security Documents" means all documents 
                                  ------------------------ 
other than this Note or the Security Instrument now or hereafter executed and/or 
delivered by Borrower and/or others and to or in favor of Lender, which wholly 



or partially secure, evidence or guarantee payment of the Debt, provide for any 
indemnity in favor of or payment to Lender related to the Debt, this Note or the 
Mortgaged Property (as defined in the Security Instrument), provide for any 
escrow/holdback arrangements or for any actions to be completed by Borrower 
subsequent to the date hereof, or are otherwise related to the loan evidenced by 
this Note. All amounts due and payable under this Note, together with all sums 
due under the Security Instrument and the Other Security Documents, including 
any applicable Prepayment Consideration (hereinafter defined) and all applicable 
attorney fees and costs, are collectively referred to herein as the "Debt." 
                                                                     ---- 
Where appropriate, the singular number shall include the plural, the plural 
shall include the singular, and the words "Lender" and "Borrower" shall include 
                                           ------       -------- 
their respective successors, assigns, heirs, personal representatives, executors 
and administrators. 
 
         5.   Prepayment/Defeasance. 
              --------------------- 
 
         (a)  When Permitted. Prior to July 1, 2013 (the "Early Payment 
              --------------                              ------------- 
Date"), Borrower shall not have the right to prepay all or any portion of the 
- ---- 
Debt at any time during the term of this Note (except for any prepayment 
permitted under the Security Instrument in the event of a casualty or 
condemnation). No Prepayment Consideration (hereinafter defined) will be due 
from any prepayment of this Note (in whole but not in part) on or after the 
Early Payment Date. In the event of a prepayment on or after such date, Borrower 
shall pay, together with the amount of such prepayment, an amount equal to 
(i) all accrued and unpaid interest, and (ii) any other sums due under this 
Note, the Security Instrument or any Other Security Document. Additionally, any 
such prepayment not actually received by Lender before 5:00 p.m., central time, 
on the 5th day of any calendar month must also include the interest which would 
have accrued on the amount of such prepayment during the entire calendar month 
in which the prepayment is made. 
 
         (b)  Notice. Borrower may give written notice to Lender specifying the 
              ------ 
date, which date must be on or after the Early Payment Date, on which a full 
prepayment of the Debt is to be made (the date of any prepayment hereunder, 
whether pursuant to such notice or not, and whether voluntary or involuntary, 
being herein called the "Prepayment Date"). Lender shall receive this notice not 
                         --------------- 
more than sixty (60) days and not less than thirty (30) days prior to the 
Prepayment Date. If any such notice of prepayment is given, the entire Debt, 
including any applicable Prepayment Consideration (as defined below), shall be 
due and payable on the Prepayment Date. 
 
         (c)  Prepayment After Event of Default. If following the occurrence of 
              --------------------------------- 
any Event of Default, Borrower shall tender payment of an amount sufficient to 
satisfy the Debt at any time prior to or after a sale of the Mortgaged Property, 
either through foreclosure or the exercise of the other remedies available to 
Lender under the Security Instrument or the Other Security Documents, such 
tender by Borrower shall be deemed to be a voluntary prepayment under this Note 
in the amount tendered and in such case Borrower shall also pay to Lender, with 
respect to the amount tendered, the applicable Prepayment Consideration set 
forth in this Note, which Prepayment Consideration shall be immediately due and 
payable. Lender shall not be obligated to accept any such prepayment of this 
Note unless it is accompanied by an amount (the "Prepayment Consideration") 
                                                 ------------------------ 
equal to the greater of: (x) one percent (1%) of the outstanding principal 
balance of this Note at the time of prepayment; or (y) the Yield Maintenance 
Amount (hereinafter defined). 
 
         Lender shall not be obligated to accept any such tender unless it is 
accompanied by all Prepayment Consideration due in connection therewith. 
Borrower acknowledges that the Prepayment Consideration is a bargained for 
consideration and not a penalty, and Borrower recognizes that Lender would incur 
substantial additional costs and expenses in the event of a prepayment of the 
Debt and that the Prepayment Consideration compensates Lender for such costs and 
expenses (including without limitation, the loss of Lender's investment 
opportunity during the period from the date such tender is accepted until the 
Maturity Date). Borrower agrees that Lender shall not, as a condition to 
receiving the Prepayment Consideration, be obligated to actually reinvest the 
amount prepaid in any treasury obligation or in any other manner whatsoever. 
Except as otherwise set forth in the Security Instrument, no Prepayment 
Consideration will be due for involuntary prepayments resulting from any 
Casualty (as defined in the Security Instrument) or Condemnation (as defined in 
the Security Instrument). 
 
         Yield Maintenance Amount. The "Yield Maintenance Amount" shall mean the 
         ------------------------       ------------------------ 
present value, as of the Prepayment Date, of the remaining scheduled payments of 
principal and interest from the Prepayment Date through the Maturity Date 
(including any balloon payment) determined by discounting such payments at the 
Discount Rate (hereinafter defined), less the amount of principal being prepaid. 
The term "Discount Rate" shall mean the rate which, when compounded monthly, is 
          ------------- 
equivalent to the Treasury Rate (hereinafter defined) when compounded 
semi-annually. The term "Treasury Rate" shall mean the yield calculated by the 
                         ------------- 
linear interpolation of the yields, as reported in Federal Reserve Statistical 
Release H.15-Selected Interest Rates under the heading U.S. Government 
Securities/Treasury Constant Maturities for the week ending prior to the 



Prepayment Date, of U.S. Treasury constant maturities with maturity dates (one 
longer and one shorter) most nearly approximating the Maturity Date. (In the 
event Release H.15 is no longer published, Lender shall select a comparable 
publication to determine the Treasury Rate.) Lender shall notify Borrower of the 
amount and the basis of determination of the required Prepayment Consideration. 
 
         (d)  Defeasance. Any provision hereof to the contrary notwithstanding, 
              ---------- 
at any time during the Defeasance Period (as defined below), Borrower may obtain 
a release of the Mortgaged Property from the lien of the Security Instrument 
only upon the satisfaction of the following conditions: 
 
                (i)  not less than thirty (30) days prior written notice shall 
         be given to Lender specifying a date (the "Defeasance Date") on 
                                                    --------------- 
         which the Defeasance Collateral (as defined below) is to be 
         delivered, such date being the first day of the month; 
 
               (ii)  all accrued and unpaid interest and all other sums due 
         under this Note, the Security Instrument and the Other Security 
         Documents up to the Defeasance Date, including, without limitation, all 
         reasonable costs and expenses incurred by Lender or its agents in 
         connection with such defeasance, including, without limitation, any 
         legal fees and expenses incurred in connection with obtaining and 
         reviewing the Defeasance Collateral, the preparation of the Defeasance 
         Security Agreement (as defined below) and related documentation, 
         accountant fees, and investment advisor fees, all of which shall be 
         paid in full on or prior to the Defeasance Date; 
 
              (iii)  no Event of Default, and no event or condition that, with 
         the giving of notice or passage of time or both, would constitute an 
         Event of Default, shall exist either at the time Borrower gives notice 
         of the Defeasance Date to Lender or on the Defeasance Date; 
 
               (iv)  Borrower shall deliver to Lender on or before the 
         Defeasance Date direct, non-callable obligations of the United States 
         of America in such form and amount that provide for the payments prior, 
         but as close as possible, to all successive regularly scheduled monthly 
         payment dates, including the Maturity Date, with such payments being 
         equal to or greater than the amount of the corresponding monthly 
         payment required to be paid under this Note (hereafter, "Scheduled 
                                                                  --------- 
         Defeasance Payments") for the balance of the term hereof and the 
         ------------------- 
         amount required to be paid on the Maturity Date (such obligations are 
         collectively and singularly referred to herein as "Defeasance 
                                                            ---------- 
         Collateral")  each of which shall be duly endorsed by the holder 
         ---------- 
         thereof as directed by Lender or accompanied by a written instrument of 
         transfer in form and substance wholly satisfactory to Lender 
         (including, without limitation, such instrument as may be required by 
         the depository institution holding such securities or the issuer 
         thereof, as the case may be, to effectuate book-entry transfers and 
         pledges through the book-entry facilities of such institution) in 
         order to perfect a first priority security interest in such Defeasance 
         Collateral in favor of Lender. The Defeasance Collateral may be 
         purchased by Lender on Borrower's behalf, in which case Borrower shall 
         deposit with Lender at least three days before the Defeasance Date a 
         sum sufficient, in Lender's sole and absolute discretion, to purchase 
         the Defeasance Collateral.  Any sums in excess of the amount necessary 
         to purchase the Defeasance Collateral shall be remitted to Borrower 
         upon release of the Mortgaged Property. 
 
                (v)  Borrower shall deliver the following to Lender, at 
         Borrower's cost, on or prior to the Defeasance Date: 
 
                     (A)  a pledge and security agreement, in form and substance 
                  satisfactory to Lender in its sole discretion, creating a 
                  first priority security interest in favor of Lender in the 
                  Defeasance Collateral (the "Defeasance Security Agreement"); 
                                              ----------------------------- 
 
                     (B)  a certificate of Borrower certifying that all of the 
                  requirements hereunder for a defeasance have been satisfied; 
 
                     (C)  an opinion of counsel in form and substance and 
                  delivered by counsel satisfactory to Lender in its sole 
                  discretion stating, among other things, (x) that Lender has a 
                  perfected first priority security interest in the Defeasance 
                  Collateral, (y) that the Defeasance Security Agreement is 
                  enforceable against Borrower in accordance with its terms and 
                  (z) that the defeasance will not cause the entity which holds 
                  this Note to fail to qualify as a "real estate mortgage 
                  investment conduit" (a "REMIC"), within the meaning of 
                                          ----- 
                  Section 860D of the Internal Revenue Code of 1986, as amended 
                  from time to time or any successor statute (the "Code"); 
                                                                   ---- 
 
                     (D)  an opinion of an independent certified public 
                  accountant acceptable to Lender representing and warranting to 
                  Lender that the Defeasance Collateral will generate monthly 
                  amounts equal to or greater than the Scheduled Defeasance 
                  Payments including the amount required to be paid on the 



                  Maturity Date of this Note, and such other approvals required 
                  by Lender; 
 
                     (E)  evidence in writing from each of the Rating Agencies 
                  to the effect that such release will not result in a qualifi- 
                  cation, downgrade or withdrawal of any rating in effect 
                  immediately prior to the Defeasance Date for any securities or 
                  "Pass-Through Certificates" issued pursuant to the terms of a 
                  trust and servicing agreement in the event that this Note or 
                  any interest therein is included in a REMIC or other 
                  securitization vehicle; 
 
                     (F)  such other certificates, opinions, documents or 
                  instruments as Lender may reasonably require; and 
 
                     (G)  upon approval by Lender of the schedule of Defeasance 
                  Collateral to be delivered to Lender, Borrower shall (i) pay 
                  Lender a nonrefundable fee, in an amount reasonably determined 
                  by Lender, as compensation for the review, analysis and 
                  processing of the  defeasance request; and (ii) if required 
                  by Lender, deposit with Lender an amount estimated by 
                  Lender to be sufficient to fund all other fees, costs and 
                  expenses related to the defeasance, including Lender's 
                  reasonable attorneys' fees and expenses and rating agency 
                  fees, if any and expenses together with all expenses and 
                  costs associated with the release of the lien on the Mortgaged 
                  Property. Borrower shall be responsible for all fees, costs 
                  and expenses associated with the defeasance which, if not 
                  covered by the above deposit, shall be paid to Lender no later 
                  than the Defeasance Date. 
 
         Upon compliance with the foregoing requirements relating to the 
delivery of the Defeasance Collateral, the Mortgaged Property shall be released 
from the lien of the Security Instrument and the Defeasance Collateral shall 
constitute collateral which shall secure this Note and the Debt. 
 
         The "Defeasance Period" shall mean the period of time: (1) commencing 
              ----------------- 
on the date which is the later to occur of: (A) two (2) years after the 
"start-up day", within the meaning of Section 860(G)(a)(9) of the Code, of the 
REMIC that holds this Note; and (B) three (3) years after the date of the first 
regularly scheduled monthly payment due hereunder, and (2) ending on the Early 
Payment Date. The "Rating Agencies" shall mean, collectively, Standard and 
                   --------------- 
Poor's Ratings Services, Moody's Investors Service, Inc., and Fitch ICBA, Inc., 
and their respective successors and assigns, to the extent each of the foregoing 
performed credit rating services for the REMIC or other securitization vehicle 
which owns this Note. 
 
         (e)  Successor Borrower. In connection with a defeasance under this 
              ------------------ 
Section, Borrower shall establish or designate a successor entity (the 
"Successor Borrower") which shall be a single purpose entity approved by Lender 
 ------------------ 
in its sole discretion. Borrower shall transfer and assign all obligations, 
rights and duties under and to this Note together with the Defeasance Collateral 
to such Successor Borrower. Such Successor Borrower shall assume the obligations 
under this Note and the Security Instrument and Borrower shall be relieved of 
its obligations under such documents except for any such representations that 
specifically survive the defeasance. Borrower shall pay $1,000 to any such 
Successor Borrower as consideration for assuming the obligations under this Note 
and the Security Instrument. Borrower shall pay all costs and expenses incurred 
by Lender, including Lender's attorneys' fees and expenses, incurred in 
connection with establishment of the Successor Borrower. 
 
         (f)  Defeasance Collateral Account. All cash from interest and 
              ----------------------------- 
principal payments paid on the Defeasance Collateral shall be paid over to 
Lender for each Scheduled Defeasance Payment and applied first to accrued and 
unpaid interest and then to principal. Any cash from interest and principal paid 
on the Defeasance Collateral not needed to pay accrued and unpaid interest or 
principal shall be retained in a designated account established by Borrower or 
Successor Borrower as the case may be, (the "Defeasance Collateral Account") 
                                             ----------------------------- 
which shall constitute additional collateral for the loan evidenced hereby. The 
Defeasance Collateral Account shall contain only cash from interest and 
principal paid on the Defeasance Collateral. Borrower or Successor Borrower, as 
applicable, shall be the owner of the Defeasance Collateral Account and shall 
report all income accrued thereon for federal, state and local income tax 
purposes and shall pay all costs and expenses associated with opening and 
maintaining the account and may pay all costs and expenses associated with 
maintaining the Successor Borrower from such account. Lender shall have no 
responsibility to fund any Scheduled Defeasance Payments and shall not be liable 
in any way by reason of any insufficiency in the Defeasance Collateral Account. 
Upon an assumption by Successor Borrower acceptable to Lender, Borrower shall be 
relieved of its obligations under this Note and the Defeasance Security 
Agreement and, to the extent such documents relate to the Mortgaged Property, 
the Other Security Documents. 
 
         (g)  Release of Security Instrument Following Defeasance. Upon 
              --------------------------------------------------- 
compliance with the requirements hereunder for a defeasance, the Mortgaged 
Property shall be released from the lien of the Security Instrument and the 
Other Security Documents, and the Defeasance Collateral shall constitute 
collateral securing this Note. Lender will, at Borrower's expense, execute and 



deliver any agreements reasonably requested by Borrower to release the lien of 
the Security Instrument from the Mortgaged Property. 
 
         (h)  Purchase of Defeasance Collateral. In the event of purchase by 
              --------------------------------- 
Lender of the Defeasance Collateral, such purchase may, in Lender's sole and 
absolute discretion be through an affiliate of Lender or a third party entity. 
Borrower shall be responsible for the payment of any brokerage or other 
transaction fees in connection with such purchase. 
 
         6.   Default. An "Event of Default" shall occur if: 
              ------- 
 
         (a)  Borrower fails to make the full and punctual payment of any amount 
payable hereunder or under the Security Instrument or Other Security Documents, 
which failure is not cured on or before the fifth (5th) day after the date of 
written notice from Lender to Borrower of such failure; 
 
         (b)  Borrower fails to pay the entire outstanding principal balance 
hereunder, together with all accrued and unpaid interest, on the date when due, 
whether on the Maturity Date, upon acceleration or prepayment or otherwise; 
 
         (c)  an Event of Default (as defined in the Security Instrument or any 
of the Other Security Documents) has occurred under the Security Instrument 
and/or Other Security Documents. 
 
         7.   Acceleration. The whole of the Debt, including without limitation, 
              ------------ 
the principal sum of this Note, all accrued interest and all other sums due 
under this Note, the Security Instrument and the Other Security Documents, 
together with any applicable Prepayment Consideration, shall become immediately 
due and payable at the option of Lender, without notice, at any time following 
the occurrence of an Event of Default. 
 
         8.   Default Interest. Upon the occurrence of an Event of Default 
              ---------------- 
(including without limitation, the failure of Borrower to pay the Debt in full 
on the Maturity Date), Lender shall be entitled to receive and Borrower shall 
pay interest on the entire unpaid principal balance at the rate (the "Default 
                                                                      ------- 
Rate") equal to the greater of: (a) four percent (4%) above the Applicable 
- ---- 
Interest Rate; or (b) four percent (4%) above the Prime Rate (hereinafter 
defined) in effect at the time of the occurrence of the Event of Default; 
provided, however, that notwithstanding the foregoing, in no event shall the 
- --------  ------- 
Default Rate exceed the Maximum Rate (hereinafter defined). The term "Prime 
                                                                      ----- 
Rate" shall mean the prime rate reported in the Money Rates section of The Wall 
- ---- 
Street Journal for the date (the "Default Rate Calculation Date") upon which the 
                                  ----------------------------- 
Event of Default occurred, or if no publication occurs upon such date, then the 
date of publication immediately preceding the date of the Event of Default. In 
the event that The Wall Street Journal should cease or temporarily interrupt 
publication, the term "Prime Rate" shall mean the daily average prime rate 
published upon the Default Rate Calculation Date in another business newspaper, 
or business section of a newspaper, of national standing chosen by Lender. In 
the event that a prime rate is no longer generally published or is limited, 
regulated or administered by a governmental or quasi-governmental body, then 
Lender shall select a comparable interest rate index which is readily available 
and verifiable to Borrower but is beyond Lender's control. The Default Rate 
shall be computed from the occurrence of the Event of Default until the actual 
payment in full of the Debt. This charge shall be added to the Debt, and shall 
be deemed secured by the Security Instrument. This clause, however, shall not be 
construed as an agreement or privilege to extend the Maturity Date, nor as a 
waiver of any other right or remedy accruing to Lender by reason of the 
occurrence of any Event of Default. 
 
         9.   Attorney Fees. In the event that Lender employs attorney(s) to 
              ------------- 
collect the Debt, to enforce the provisions of this Note or to protect or 
foreclose the security herefor, Borrower agrees to pay Lender's attorney fees 
and disbursements, whether or not suit be brought. Such fees shall be 
immediately due and payable. 
 
         10.  Limit of Validity. All interest and other charges, fees, goods, 
              ----------------- 
things in action or any other sums, things of value and reimbursable costs that 
Borrower is or may become obligated to pay or reimburse in connection with the 
loan evidenced by this Note, and which may be deemed to constitute "interest" 
within the meaning of Arizona Revised Statutes Section 44-1201 et. seq. shall be 
deemed to constitute items of interest in addition to the rate(s) of interest 
specified above, which Borrower hereby contracts in writing to pay. This Note is 
subject to the express condition that at no time shall Borrower be obligated or 
required to pay interest or other charges on the Debt at a rate which may 
subject Lender to civil or criminal liability as a result of such rate exceeding 
the maximum interest rate which Borrower is permitted to pay by applicable law 
the "Maximum Rate"). If by the terms of this Note, Borrower is at any 
     ------------ 
required or obligated to pay interest or other charges on the Debt at a rate in 
excess of the Maximum Rate, the rate of interest due under this Note shall be 
deemed to be immediately reduced to the Maximum Rate and any previous payments 
in excess of the Maximum Rate shall be deemed to have been payments in reduction 
of principal and not on account of the interest due hereunder. 



 
         11.  No Oral Amendments. This Note may not be modified, amended, 
              ------------------ 
waived, extended, changed, discharged or terminated orally or by any act or 
failure to act on the part of Borrower or Lender, but only by an agreement in 
writing signed by the party against whom enforcement of any modification, 
amendment, waiver, extension, change, discharge or termination is sought. 
 
         12.  Exculpation. Subject to the provisions of this Section, Borrower's 
              ----------- 
liability under this Note, the Security Instrument or the Other Security 
Documents shall only extend to the Mortgaged Property and other collateral 
given to secure the Debt, and Lender shall not enforce such liability against 
any other asset, property or funds of Borrower; provided, however, the foregoing 
shall not: 
 
         (a)  impair the right of Lender to bring suit and obtain personal, 
recourse judgments against any person or entity (including Borrower) relating to 
any losses sustained by Lender in connection with any fraud, intentional 
misrepresentation, waste, or misappropriation of tenant security deposits or 
rents collected more than one (1) month in advance by Borrower; 
 
         (b)  impair the right of Lender to name, and obtain a judgment against 
any person or entity (including Borrower) to the extent required by law to 
either obtain a judgment of specific performance with respect to any of the 
provisions of this Note, the Security Instrument or any of the Other Security 
Documents, or to foreclose the Security Instrument and obtain title to the 
Mortgaged Property and other collateral given to secure the Debt; 
 
         (c)  affect the validity or enforceability of, or impair the right of 
Lender to bring suit and obtain personal, recourse judgments against any person 
or entity (including Borrower) to enforce any guaranty, indemnity or release of 
liability made by such person or entity (whether made in this Note, the Security 
Instrument, any of the Other Security Documents or in any other separate 
agreement); 
 
         (d)  impair the right of Lender to obtain the appointment of a 
receiver; 
 
         (e)  impair the enforcement of the Assignment of Leases and Rents 
executed in connection herewith; or 
 
         (f)  affect the validity or enforceability of, or impair the right of 
Lender to bring suit and obtain personal, recourse judgments against any person 
or entity (including Borrower) relating to any losses sustained by Lender in 
connection with any of the provisions of this Note, the Security Instrument or 
any of the Other Security Documents requiring that: (i) any person or entity 
maintain any insurance over any of the Mortgaged Property, or (ii) any insurance 
proceeds or condemnation awards be paid to Lender; or 
 
         (g)  impair the right of Lender to bring suit and obtain personal, 
recourse judgments against any person or entity (including Borrower) for the 
full amount of the Debt if the Mortgaged Property or any part thereof shall 
become an asset in: (i) a voluntary bankruptcy or insolvency proceeding, or 
(ii) an involuntary bankruptcy or insolvency proceeding: (A) which is commenced 
by any person or entity controlling, controlled by or under common control with 
Borrower (the "Borrowing Group") or (B) in which any member of the Borrowing 
               --------------- 
Group objects to a motion by Lender for relief from any stay or injunction from 
the foreclosure of the Security Instrument or any other remedial action 
permitted under this Note, the Security Instrument or any of the Other Security 
Documents. 
 
Items (a) through (g) above are collectively the "Non-Recourse Exceptions". To 
                                                  ----------------------- 
the extent Borrower is a general partnership and Lender is required under 
applicable law to pursue its remedies against the persons or entities 
constituting Borrower, each reference to the phrase "(including Borrower)" in 
the Non-Recourse Exceptions shall be deemed to read "(including Borrower or any 
person or entity constituting Borrower)". Borrower's liability under the 
Non-Recourse Exceptions, excepting item (g), shall be limited to the amount of 
any losses or damages sustained by Lender in connection with such Non-Recourse 
Exceptions. Nothing herein shall be deemed to be a waiver of any right which 
Lender may have under Sections 506(a), 506(b), 1111(b) or any other provisions 
of the U.S. Bankruptcy Code to file a claim for the full amount of the Debt 
secured by the Security Instrument or to require that all of the Mortgaged 
Property and other collateral given to secure the Debt shall continue to secure 
all of the Debt 
 
         13.  Assignment. Lender, and its successors, endorsees and assigns, may 
              ---------- 
freely transfer and assign this Note. Borrower's right to transfer its rights 
and obligations with respect to the Debt, and to be released from liability 
under this Note, shall be governed by the Security Instrument. 
 
         14.  Applicable Law; Jurisdiction. This Note shall be governed and 
              ---------------------------- 
construed in accordance with the laws of the state in which the real property 
encumbered by the Security Instrument is located. Borrower hereby submits to 
personal jurisdiction in the state courts located in said state and the federal 
courts of the United States of America located in said state for the enforcement 
of Borrower's obligations hereunder and waives any and all personal rights under 
the law of any other state to object to jurisdiction within such state for the 
purposes of any action, suit, proceeding or litigation to enforce such 
obligations of Borrower. 



 
         15.  Joint and Several Liability. If Borrower consists of more than one 
              --------------------------- 
person or entity, the obligations and liabilities of each such person or entity 
shall be joint and several. 
 
         16.  Waiver of Presentment, Etc. Borrower and all others who may become 
              -------------------------- 
liable for the payment of all or any part of the Debt do hereby severally waive 
presentment and demand for payment, notice of dishonor, protest, notice of 
protest, and notice of intent to accelerate the maturity hereof (and of such 
acceleration), except to the extent that specific notices are required by this 
Note, the Security Instrument or the Other Security Documents. 
 
         17.  No Waiver. Any failure by Lender to insist upon strict performance 
              --------- 
by Borrower of any of the provisions of this Note, the Security Instrument or 
the Other Security Documents shall not be deemed to be a waiver of any of the 
terms or provisions of this Note, the Security Instrument or the Other Security 
Documents, and Lender shall have the right thereafter to insist upon strict 
performance by Borrower of any and all of the terms and provisions of this Note, 
the Security Instrument or the Other Security Documents. 
 
         18.  Notices. Except as otherwise specified herein, any notice, 
              ------- 
consent, request or other communication required or permitted to be given 
hereunder shall be in writing, addressed to the other party as set forth below 
(or to such other address or person as either party or person entitled to notice 
may by notice to the other party specify), and shall be: (a) personally 
delivered; (b) delivered by Federal Express or other comparable overnight 
delivery service; or (c) transmitted by United States certified mail, return 
receipt requested with postage prepaid; to: 
 
                  Lender:         PNC Bank, National Association 
                                  10851 Mastin, Suite 300 
                                  Overland Park, Kansas 66210 
                                  Attention: Closing Department 
 
                  Borrower:       Deer Valley Financial Center, LLC 
                                  Huntington Company, L.L.C. 
                                  Geneva Company, L.L.C. 
                                  Metzger Deer Valley, LLC 
                                  c/o Hannay Investment Properties 
                                  4651 E. Palomino Road 
                                  Phoenix, Arizona  85018 
                                  Attention: R. Craig Hannay 
 
Unless otherwise specified, all notices and other communications shall be deemed 
to have been duly given on the first to occur of actual receipt of the same or: 
(i) the date of delivery if personally delivered; (ii) one (1) business day 
after depositing the same with the delivery service if by overnight delivery 
service; and (iii) three (3) days following posting if transmitted by mail. 
Borrower must prominently display Lender's Loan Number (as set forth on page 1 
of this Note) on all notices or communications to Lender. 
 
         19.  Severability. If any term, covenant or condition of this Note is 
              ------------ 
held to be invalid, illegal or unenforceable in any respect, this Note shall be 
construed without such provision. 
 
         20 . Time of the Essence. Time shall be of the essence in the 
              ------------------- 
performance of all obligations of Borrower hereunder. 
 
         BORROWER AND LENDER HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY 
WAIVE ANY RIGHT THEY, OR THEIR RESPECTIVE SUCCESSORS OR ASSIGNS, MAY HAVE TO A 
TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED ON THE LOAN EVIDENCED BY THIS 
NOTE OR ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS NOTE, THE SECURITY 
INSTRUMENT OR ANY OF THE OTHER SECURITY DOCUMENTS, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF BORROWER 
OR LENDER. THIS PROVISION IS A MATERIAL INDUCEMENT FOR LENDER'S MAKING OF THE 
LOAN SECURED BY THE SECURITY INSTRUMENT AND THE OTHER SECURITY DOCUMENTS. 
 
         IN WITNESS WHEREOF, Borrower has duly executed this Promissory Note to 
be effective the day and year first above written. 
 
                         "Borrower" 
 
                         DEER VALLEY FINANCIAL CENTER, LLC, 
                         an Arizona limited liability company 
 
                         By:     Hannay Investment Properties, Inc., 
                                 an Arizona corporation 
                                 Its Manager 
 
 
                                 By: /s/ R. Craig Hannay 
                                     -------------------------------- 
                                     R. Craig Hannay, President 
 
                         "Borrower" 
 
                         HUNTINGTON COMPANY, L.L.C., 
                         an Arizona limited liability company 
 



                         By:     Hannay Investment Properties, Inc., 
                                 an Arizona corporation 
                                 Its Manager 
 
 
                                 By: /s/ R. Craig Hannay 
                                     -------------------------------- 
                                     R. Craig Hannay, President 
 
 
 

 
 
 
                         "Borrower" 
 
                         GENEVA COMPANY, L.L.C., 
                         an Arizona limited liability company 
 
 
                         By:     Hannay Investment Properties, Inc., 
                                 an Arizona corporation 
                                 Its Manager 
 
 
                                 By: /s/ R. Craig Hannay 
                                     -------------------------------- 
                                     R. Craig Hannay, President 
 
                         "Borrower" 
 
                         METZGER DEER VALLEY, LLC, 
                         a Delaware limited liability company 
 
                         By:     Metzger Family of Saratoga, LLC, 
                                 a New York limited liability company 
                                 Its sole Member 
 
 
                                 By: /s/ Irving L. Metzger 
                                     -------------------------------- 
                                     Irving L. Metzger, Managing Member 
 
 
 



 
 
 
                                 ACKNOWLEDGMENTS 
 
 
STATE OF ARIZONA         ) 
                         ) ss. 
COUNTY OF MARICOPA       ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of DEER VALLEY 
FINANCIAL CENTER, LLC, an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
 
STATE OF ARIZONA         ) 
                         ) ss. 
COUNTY OF MARICOPA       ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of HUNTINGTON 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
 
 
 



 
 
 
 
STATE OF ARIZONA         ) 
                         ) ss. 
COUNTY OF MARICOPA       ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of GENEVA 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
STATE OF ARIZONA         ) 
                         ) ss. 
COUNTY OF MARICOPA       ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared Irving L. Metzger, who acknowledged himself to be the Managing Member 
of Metzger Family of Saratoga, LLC, a New York limited liability company the 
sole Member of METZGER DEER VALLEY, LLC, a Delaware limited liability company, 
and that he, being authorized so to do, executed the foregoing instrument for 
the purposes therein contained, by signing the name of the corporations by 
himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
 



 
 
 
This Endorsement forms a part of that certain Promissory Note in the stated 
principal amount of Eleven Million Six Hundred Twenty-Five Thousand and No/100 
Dollars ($11,625,000.00) dated September 18, 2003, made by Deer Valley Financial 
Center, LLC, an Arizona limited liability company, Huntington Company, L.L.C., 
an Arizona limited liability company, Geneva Company, L.L.C., an Arizona limited 
liability company, and Metzger Deer Valley, LLC, a Delaware limited liability 
company to PNC Bank, National Association. 
 
Pay to the order of ____________________________________________ 
_______________________________________________, without recourse. 
 
                                 PNC Bank, National Association 
 
 
                                 By: 
                                     ----------------------------------- 
                                     Jeannette Butler, Vice President 
 
 
 
 
 



 
 
RECORD AND RETURN TO: 
 
PNC BANK, NATIONAL ASSOCIATION 
10851 Mastin, Suite 300 
Overland Park, Kansas 66210 
Attention: Closing Department 
 
 
                        DEER VALLEY FINANCIAL CENTER, LLC 
                           HUNTINGTON COMPANY, L.L.C. 
                             GENEVA COMPANY, L.L.C. 
                            METZGER DEER VALLEY, LLC 
                             (collectively Borrower) 
 
                                       to 
 
                         CHICAGO TITLE INSURANCE COMPANY 
                                    (Trustee) 
 
                                   in favor of 
 
                         PNC BANK, NATIONAL ASSOCIATION 
                                    (Lender) 
 
As used herein, "Borrower" shall mean "Trustor," and "Lender" shall mean 
"Beneficiary," as those terms are used pursuant to Arizona Revised Statutes 
A.R.S. Section 33-801 et. seq. 
                      -------- 
 
                       DEED OF TRUST, SECURITY AGREEMENT, 
                ASSIGNMENT OF LEASES AND RENTS AND FIXTURE FILING 
 
 
                         Dated:     September 18, 2003 
 
                         Location:  Deer Valley Financial Center 
                                    22601 N. 19th Avenue 
                                    Phoenix, Arizona  85027 
 
                         Loan No.:  94-0950186 
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         THIS DEED OF TRUST, SECURITY AGREEMENT, ASSIGNMENT OF LEASES AND RENTS 
AND FIXTURE FILING (the "Security Instrument") is made as of September 18, 2003, 
                         ------------------- 
by Deer Valley Financial Center, LLC, an Arizona limited liability company, 
Huntington Company, L.L.C., an Arizona limited liability company, Geneva 
Company, L.L.C., an Arizona limited liability company, and Metzger Deer Valley, 
LLC, a Delaware limited liability company (collectively "Borrower"), each having 
                                                         -------- 
its principal place of business (or residing) at Hannay Investment Properties, 
4651 E. Palomino Road, Phoenix, Arizona 85018 to Chicago Title Insurance 
Company, a Missouri corporation ("Trustee"), having an address of 2415 E. 
                                  ------- 
Camelback Road #300, Phoenix, Arizona 85016, for the benefit of PNC Bank, 
National Association ("Lender"), having a mailing address at 10851 Mastin, Suite 
                       ------ 
300, Overland Park, Kansas 66210. 
 
                                    RECITALS: 
                                    --------- 
 
         To secure the payment of an indebtedness in the principal sum of Eleven 
Million Six Hundred Twenty-Five Thousand and No/100 Dollars ($11,625,000.00), 
lawful money of the United States of America, to be paid with interest according 
to a certain contemporaneously executed Promissory Note made by Borrower to the 
order of Lender (said Promissory Note, together with all extensions, renewals or 
modifications thereof, is referred to as the "Note", and said indebtedness, 
                                              ---- 
interest and all other sums due hereunder, and under the Note and the Other 
Security Documents (hereinafter defined), including applicable attorney fees and 
costs, is collectively referred to as the "Debt"), Borrower hereby irrevocably 
                                           ---- 
deeds, mortgages, gives, grants, bargains, sells, alienates, conveys, confirms, 
pledges, assigns, grants a security interest in, and hypothecates to Trustee, 
its successors and assigns, in trust, with power of sale, and right to entry and 
possession, all of its estate, right, title and interest in, to, and under any 
and all of the following described property (collectively the "Mortgaged 
                                                               --------- 
Property"), whether now owned or held or hereafter acquired: 
- -------- 
 
(a) The real property described in Exhibit A attached hereto (the "Premises") 
                                                                   -------- 
and the buildings, structures, additions, enlargements, extensions, 
modifications, repairs, replacements and improvements now or hereafter located 
thereon (the "Improvements"); 
              ------------ 
 
(b) all easements, rights-of-way, strips and gores of land, streets, ways, 
alleys, passages, sewer rights, water, water courses, water rights and powers, 
air rights and development rights, and all estates, rights, titles, interests, 
privileges, liberties, tenements, hereditaments and appurtenances of any nature 
whatsoever, in any way belonging, relating or pertaining to the Premises and the 
Improvements and the reversion and reversions, remainder and remainders, and all 
land lying in the bed of any street, road or avenue, opened or proposed, in 
front of or adjoining the Premises, to the center line thereof and all the 
estates, rights, titles, interests, dower and rights of dower, curtesy and 
rights of curtesy, property, possession, claim and demand whatsoever, both at 
law and in equity, of Borrower of, in and to the Premises and the Improvements 
and every part and parcel thereof, with the appurtenances thereto; 
 
(c) all other assets of Borrower, of every kind and nature, now existing and 
hereafter acquired and arising and wherever located, related to the ownership or 
operation of the Premises, including without limitation, accounts, deposit or 
reserve accounts, commercial tort claims, letter of credit rights, chattel paper 
(including electronic chattel paper), documents, instruments, investment 
property, general intangibles (including payment intangibles), software, goods, 
inventory, equipment, furniture and fixtures, all supporting obligations of the 
foregoing, and all cash and noncash proceeds and products (including without 
limitation insurance proceeds) of the foregoing, and all additions and 
accessions thereto, substitutions therefor and replacements thereof, and 
including, without limitation, the following; 
 
(1) all machinery, equipment, fixtures (including but not limited to all 
heating, air conditioning, plumbing, lighting, communications and elevator 
fixtures), building equipment, materials and supplies, and other property of 
every kind and nature, whether tangible or intangible, owned by Borrower, or in 
which Borrower has or shall have an interest, now or hereafter located upon the 
Premises and the Improvements, or appurtenant thereto, and usable in connection 
with the present or future operation and occupancy of the Premises and the 
Improvements (hereinafter collectively called the "Equipment"), including the 
                                                   --------- 
proceeds of any sale or transfer of the foregoing, and, without limiting the 
generality of the foregoing, if any such Equipment is subject to any prior 
security interest or prior security agreement (as such terms are defined in the 
Uniform Commercial Code, as adopted and enacted in the state or states in which 
any of the Mortgaged Property is located), then the Mortgaged Property shall 
include all of the right, title and interest of Borrower in and to any such 
Equipment, together with all deposits and payments now or hereafter made by 
Borrower with respect to such Equipment; 
 



(2) all awards, payments or compensation, including interest thereon, heretofore 
or hereafter made with respect to the Mortgaged Property for any injury or 
decrease in the value of the Mortgaged Property related to any exercise of the 
right of eminent domain or condemnation (including without limitation, any 
transfer made in lieu of or in anticipation of the exercise of said rights or 
for a change of grade); 
 
(3) all leases, reciprocal easement agreements, and other agreements and 
arrangements affecting the use, enjoyment or occupancy of, or the conduct of any 
activity upon or at the Premises and the Improvements heretofore or hereafter 
entered into (the "Leases"), all income, rents (including, without limitation, 
                   ------ 
all percentage rents), issues, profits and revenues (including all oil and gas 
or other mineral royalties and bonuses) from the Mortgaged Property (the 
"Rents") and all proceeds from the sale or other disposition of the Leases and 
 ----- 
the right to receive and apply the Rents to the payment of the Debt; 
 
(4) all proceeds of, and any unearned premiums on, any insurance policies 
covering the Mortgaged Property, including, without limitation, the right to 
receive and apply the proceeds of any insurance, judgments, or settlements made 
in lieu thereof, for damage to the Mortgaged Property; 
 
(5) the right, in the name and on behalf of Borrower, to appear in and defend 
any action or proceeding brought with respect to the Mortgaged Property and to 
commence any action or proceeding to protect the interest of Lender in the 
Mortgaged Property; and 
 
(6) all other property or collateral of any nature whatsoever, now or hereafter 
given as additional security for the payment of the Debt, including without 
limitation, property management agreements now or hereafter entered into with 
any person or entity providing management services to the Mortgaged Property, 
service contracts, common area agreements, licenses, permits, construction 
warranties and other contracts, agreements and instruments relating to the 
Mortgaged Property (including, without limitation, agreements pursuant to which 
Borrower acquired any of the Mortgaged Property, and including any security or 
indemnities given in connection therewith), security deposits, royalties, 
refunds, expense reimbursements, reserve or escrow deposits or accounts related 
to the Mortgaged Property or any Lease and all documents relating to each of the 
foregoing. 
 
         TO HAVE AND TO HOLD the Mortgaged Property unto and to the use and 
benefit of Trustee, and the successors and assigns of Trustee, forever; IN 
TRUST, WITH POWER OF SALE, to secure the payment to Lender of the Debt at the 
time and in the manner provided for its payment in the Note, in this Security 
Instrument or in the Other Security Documents; 
 
         PROVIDED, HOWEVER, these presents are upon the express condition that, 
if Borrower shall pay to Lender the Debt at the time and in the manner provided 
in the Note, in this Security Instrument or in the Other Security Documents, and 
shall abide by and comply with each and every covenant and condition set forth 
herein and in the Note in a timely manner, these presents and the estate hereby 
granted shall cease, terminate and be void, and Lender shall execute and deliver 
to Borrower a satisfaction or discharge of this Security Instrument, in 
recordable form. 
 
         Borrower hereby represents and warrants to and covenants and agrees 
with Lender as follows: 
 
         1.       Payment of Debt and Incorporation of Covenants, Conditions and 
                  -------------------------------------------------------------- 
Agreements. Borrower will pay the Debt at the time and in the manner provided in 
- ---------- 
the Note, this Security Instrument and the Other Security Documents. All the 
covenants, conditions and agreements contained in: (a) the Note; and (b) all and 
any documents (other than the Note or this Security Instrument)(collectively the 
"Other Security Documents") now or hereafter executed by Borrower and/or others 
 ------------------------ 
in favor of Lender, which wholly or partially secure or guaranty payment of the 
Note, provide for any indemnity in favor of or payment to Lender related to the 
Debt, the Note or the Mortgaged Property, provide for any escrow/holdback 
arrangements or for any actions to be completed by Borrower subsequent to the 
date hereof, or are otherwise related to the loan secured by this Security 
Instrument (the "Loan"), are hereby made a part of this Security Instrument to 
                 ---- 
the same extent and with the same force as if fully set forth herein. 
Notwithstanding anything herein to the contrary, neither this Security 
Instrument nor any of the Other Security Documents shall secure the payment 
of any Environmental Losses (as defined in that certain Environmental Indemnity 
Agreement executed in favor of Lender contemporaneously herewith). 
 
         2.       Warranty of Title. Borrower warrants that Borrower has good 
                  ----------------- 
title to the Mortgaged Property and has the right to deed, mortgage, give, grant 
a security interest in, bargain, sell, alienate, convey, confirm, pledge, assign 
and hypothecate the same and that Borrower possesses an unencumbered fee estate 
in the Premises and the Improvements and that it owns the Mortgaged Property 
free and clear of all liens, encumbrances and charges whatsoever except for 
those exceptions shown in the title insurance policy in favor of Lender 
insuring the lien of this Security Instrument. Borrower shall forever warrant, 
defend and preserve such title and the validity and priority of the lien of this 
Security Instrument to Lender against the claims of all persons whomsoever. 
 
         3.       Insurance Requirements. 
                  ---------------------- 



 
         (a)      Borrower, at its sole cost and expense, will keep the 
Mortgaged Property insured during the entire term of this Security Instrument 
for the mutual benefit of Borrower and Lender against loss or damage by fire and 
against loss or damage by other risks and hazards covered by a standard 
extended coverage insurance policy providing "special" form coverage including, 
but not limited to, fire, lightning, explosion, windstorm or hail, smoke, 
aircraft or vehicles, riot or civic commotion, terrorism, vandalism, malicious 
mischief, burglary, theft, sprinkler leakage, sinkhole collapse, volcanic 
action, falling objects, weight of snow, ice or sleet or water damage, and to 
the extent required by Lender, earthquake or any other risks insured against by 
persons operating like properties in the locality of the Mortgaged Property. 
Such insurance shall be in an amount not less than the lesser of (i) the then 
full replacement cost of the Mortgaged Property, without deduction for physical 
depreciation, or (ii) the outstanding principal balance of the Debt; but in any 
event an amount sufficient to ensure that the insurer issuing said policies 
would not deem Borrower a co-insurer under said policies. The policies of 
insurance carried in accordance with this paragraph shall be paid annually in 
advance, shall contain the "Replacement Cost Endorsement" with a waiver of 
depreciation, and, if required by Lender, shall contain "Ordinance and Law" 
coverage. 
 
         (b)      Borrower, at its sole cost and expense, for the mutual benefit 
of Borrower and Lender, shall also obtain and maintain during the entire term of 
this Security Instrument the following policies of insurance: 
 
              (i) Flood insurance (meeting the current requirement of the 
         Federal Insurance Administration) if any part of the Mortgaged 
         Property is located in an area identified by the Federal Emergency 
         Management Agency as an area having special flood hazards and in which 
         flood insurance has been made available under the Flood Disaster 
         Protection Act of 1973 (and any successor act thereto) in an amount at 
         least equal to the lesser of (A) the outstanding principal balance of 
         the Debt; (B) the maximum amount of coverage available to Borrower 
         under the National Flood Insurance Program; or (C) the then full 
         replacement cost of the Mortgaged Property, without deduction for 
         physical depreciation. 
 
             (ii) General liability insurance on an "occurrence basis", in the 
         amount of at least $1,000,000.00 per occurrence, $2,000,000.00 general 
         aggregate against claims for bodily injury or property damage 
         occurring on, in or about the Mortgaged Property. 
 
            (iii) Business Income and/or Rental Value insurance in an amount 
         equal to the sum of: (A) the total anticipated rental income 
         (including percentage rents) payable by all tenants under Leases 
         (whether or not such Leases are terminable in the event of a fire or 
         casualty); (B) the total amount of all Taxes (hereinafter defined), 
         Other Charges (hereinafter defined) or similar charges which a tenant 
         is obligated to pay on Borrower's behalf; and (C) an amount equal to 
         the fair rental value of any portion of the Mortgaged Property occupied 
         by Borrower; for a period of at least twelve (12) months after the date 
         of the fire or other casualty in question.  The amount of such 
         insurance shall be increased from time to time during the term of this 
         Security Instrument as and when Lender requires, to reflect all rent, 
         additional rent, increased rent and increased additional rent payable 
         by all new or renewal tenants, and all increased profits or other 
         income from the Mortgaged Property. No exclusions shall be allowed 
         for any risks specifically enumerated in subsection (a) above. 
 
             (iv) Boiler and Machinery Insurance if any steam boiler, air 
         conditioning equipment, high pressure piping, machinery and equipment 
         pressure vessels or similar apparatus now exists or is hereafter 
         installed in the Improvements (excepting any such apparatus located 
         within and serving individual residential units of the Improvements, 
         if any). 
 
              (v) Such other insurance as may from time to time be required 
         by Lender in order to protect its interests. 
 
         (c)      All policies of insurance (individually, a "Policy", and 
                                                              ------ 
collectively the "Policies") required pursuant to this Security Instrument: 
                  -------- 
(i) shall be issued by an insurer satisfactory to Lender, in its sole 
discretion; (ii) shall contain a mortgagee non-contribution clause satisfactory 
to Lender, in its sole discretion, naming Lender as the person to which all 
payments made by such insurance company shall be paid; (iii) shall be maintained 
throughout the term of this Security Instrument without cost to Lender; 
(iv) shall be assigned and delivered to Lender; (v) shall contain such 
provisions as Lender deems necessary or desirable to protect its interest 
including, without limitation, endorsements providing that neither Borrower, 
Lender nor any other party shall be a co-insurer under said Policies and that 
Lender shall receive at least thirty (30) days prior written notice of any 
modification, termination or cancellation of the applicable Policy; and (vi) 
shall be satisfactory in form and substance to Lender and shall be approved by 
Lender as to amounts, form, risk coverage, deductibles, loss payees and 
insureds. Borrower shall pay the premiums for such Policies (the "Insurance 
                                                                  --------- 
Premiums") as the same become due and payable. Not later than thirty (30) days 
- -------- 
prior to the expiration date of each of the Policies, Borrower will deliver to 
Lender satisfactory evidence of the renewal of each expiring Policy. 
 
         (d)      If insurance for earthquake or special hazards is obtained by 



Borrower in its sole discretion and without requirement of Lender, then 
Borrower, when obtaining such insurance coverage, shall meet the insurance 
requirements hereof except as to matters requiring Lender's further approval, 
and such insurance coverage: (i) shall be within the meaning of a "Policy" or 
"Policies"; and (ii) shall be for the benefit of Lender and all proceeds thereof 
constitute additional security for the Debt, and Lender shall have all rights 
with respect to and be entitled to receive all proceeds in the same manner it 
would receive any Insurance Proceeds (hereinafter defined) in the event the 
Mortgaged Property is damaged or destroyed by a Casualty (hereinafter defined) 
or by any risk or loss insured against. 
 
         (e)      Any failure by Lender to insist on full compliance with all of 
the above insurance requirements at closing does not constitute a waiver of 
Lender's right to subsequently require full compliance with these requirements. 
 
         4.       Casualty Loss. 
                  ------------- 
 
         (a)      If the Mortgaged Property is damaged or destroyed, in whole or 
in part, by fire or other casualty (a "Casualty"), Borrower shall give prompt 
                                       -------- 
notice thereof to Lender. Borrower hereby authorizes and empowers Lender to 
settle, adjust or compromise any claims for any insurance proceeds arising from 
any Casualty (the "Insurance Proceeds"), to receive such Insurance Proceeds and 
                   ------------------ 
to retain and apply such Insurance Proceeds as set forth herein. If no Event of 
Default (hereinafter defined), or event which with the giving of notice or 
passage of time, or both, would give rise to an Event of Default, has occurred 
as of the date of the Casualty or as of the date any Insurance Proceeds are to 
be paid or disbursed to Borrower, then: 
 
              (i) If the aggregate amount of any Insurance Proceeds resulting 
         from a Casualty is equal to $25,000.00 or less, such Insurance 
         Proceeds shall be paid directly to Borrower and shall be applied by 
         Borrower to the prompt repair and replacement of the Mortgaged 
         Property; 
 
             (ii) If the aggregate amount of any Insurance Proceeds resulting 
         from a Casualty (or series of related Casualties) exceeds $25,000.00 
         and the value of the Mortgaged Property immediately following such 
         Casualty remains greater than fifty percent (50%) of its value 
         immediately prior to such Casualty, then all Insurance Proceeds from 
         such Casualty shall be paid to Lender; provided, however, that so long 
         as no Event of Default exists and subject to the requirements set forth 
         herein, Lender shall disburse such amounts of the Insurance Proceeds 
         (after deduction for Lender's costs and expenses of collection) as 
         Lender reasonably deems necessary for the repair or replacement of the 
         Mortgaged Property, with any balance remaining after such disbursement 
         being applied by Lender to the Debt in such priority and proportions as 
         Lender deems proper; 
 
            (iii) If the value of the Mortgaged Property immediately following 
         any Casualty (or series of related Casualties) does not exceed fifty 
         percent (50%) of its value immediately prior to such Casualties, then 
         all Insurance Proceeds from such Casualties shall be paid directly to 
         Lender and Lender, at its discretion may declare the entire Debt to be 
         immediately due and payable and apply all such Insurance Proceeds, 
         after deduction for Lender's costs and expenses of collection, to the 
         Debt in such priority and proportions as Lender deems proper. In the 
         event Lender does not declare the entire Debt to be immediately due 
         and  payable, Borrower shall promptly repair, replace or rebuild any 
         part of the Mortgaged Property destroyed by such Casualty.  In such 
         event, subject to the requirements set forth herein, Lender shall 
         disburse such amounts of the Insurance Proceeds as Lender reasonably 
         deems necessary for the repair or replacement of the Mortgaged 
         Property, with any balance remaining after such disbursement being 
         applied by Lender to the Debt in such priority and proportions as 
         Lender deems proper; and 
 
             (iv) If no Event of Default (as hereinafter defined) has occurred, 
         and no event has occurred that with notice and/or the passage of time, 
         or both, would constitute an Event of Default, then no Prepayment 
         Consideration (as defined in the Note) will be then due with respect to 
         any application of Insurance Proceeds to the Debt pursuant to 
         subclauses (ii) or (iii) above, or with respect to any required 
         prepayment of the entire Debt pursuant to Lender's election to declare 
         the entire Debt to be immediately due and payable pursuant to subclause 
         (iii) above.  An Event of Default which existed but which was 
         completely cured prior to the date of Casualty shall not in itself give 
         rise to any Prepayment Consideration under this subsection. 
 
         (b)      All disbursements of any portion of any Insurance Proceeds 
held by Lender shall be subject to all terms and conditions deemed necessary by 
Lender, including: (i) Lender's receipt of satisfactory requests for 
disbursements, paid bills and lien waivers, architect certificates or other 
certificates, and certificates or endorsements from title insurance companies; 
(ii) Borrower's deposit with Lender of any additional funds necessary to 
supplement the Insurance Proceeds, so as to cover, in advance, the entire cost 
of the necessary repairs or replacements to the Mortgaged Property as 
established by the certificate of an architect or engineer (employed by Lender 
at Borrower's expense); (iii) such architect's or engineer's determination that 
such repairs or replacements may be effected within a period of six (6) months 
or less; (iv) Borrower's prompt and diligent completion of such repairs or 
replacements in accordance with plans and specifications submitted to and 
approved by Lender; and (v) Lender's inspection, at Borrower's cost and expense, 



of the repairs or replacements to the Mortgaged Property to verify that such 
repairs or replacements have been completed in a good and workmanlike manner 
and are otherwise acceptable to Lender. Lender, whether in possession of the 
Premises or not, shall not have any obligation to advance or make funds other 
than the Insurance Proceeds available for the repair or replacement of the 
Mortgaged Property. 
 
         5.       Payment of Taxes and Other Charges. 
                  ---------------------------------- 
 
         (a)      Borrower shall pay or cause to be paid and discharged all 
taxes, assessments, water rates and sewer rents now or hereafter levied or 
assessed or imposed against the Mortgaged Property or any part thereof 
(collectively the "Taxes"), and all ground rents, utility charges, maintenance 
                   ----- 
charges, other governmental impositions, and all other liens or charges 
whatsoever which may be or become a lien or charge against the Mortgaged 
Property (including without limitation, mechanics and materialmen's liens, 
vault charges and license fees for the use of vaults, chutes and similar areas 
adjoining the Premises), now or hereafter related to, or levied, assessed or 
imposed against, the Mortgaged Property or any part thereof (collectively the 
"Other Charges") as the same become due and payable. Borrower will deliver to 
 ------------- 
Lender, promptly upon Lender's request, evidence satisfactory to Lender that the 
Taxes and Other Charges have been paid prior to the same becoming delinquent. 
 
         (b)      After prior written notice to Lender, Borrower, at its own 
expense, may contest by appropriate legal proceeding, promptly initiated and 
conducted in good faith and with due diligence, the amount or validity or 
application in whole or in part of any of the Taxes or Other Charges, provided 
that: (i) no Event of Default has occurred and shall be continuing; (ii) 
Borrower is permitted to do so under the provisions of any mortgage, deed of 
trust, ground lease, or other instrument which creates a superior or junior 
lien to this Security Instrument (it being understood that no such superior or 
junior liens will be permitted unless specifically allowed, in writing, by 
Lender); (iii) such proceeding shall be permitted under and be conducted in 
accordance with the provisions of any other instrument to which Borrower is 
subject and shall not constitute a default thereunder; (iv) neither the 
Mortgaged Property nor any part thereof or interest therein will be in danger 
of being sold, forfeited, terminated, cancelled or lost; (v) Borrower shall 
have set aside adequate reserves (which Lender may at its option require to be 
placed in escrow with Lender) for the payment of the Taxes or Other Charges, 
together with all interest and penalties; and (vi) Borrower shall have 
furnished such security as may be required in the proceeding, or as may be 
requested by Lender to insure the payment of any such Taxes or Other Charges, 
together with all interest and penalties thereon. 
 
         6.       Escrowed Funds. Borrower shall, at the option of Lender or its 
                  -------------- 
designee, pay to Lender or its designee on the first day of each calendar month 
one-twelfth of an amount which would be sufficient to pay all Insurance 
Premiums, Taxes and Other Charges payable, or estimated by Lender to be payable, 
during the next ensuing twelve (12) months. (The aggregate of said amounts so 
held by Lender is hereinafter called the "Escrowed Funds"). Borrower hereby 
                                          -------------- 
pledges to Lender any and all Escrowed Funds now or hereafter held by Lender as 
additional security for the payment of the Debt. Lender will apply the 
Escrowed Funds to payments of Taxes, Other Charges and Insurance Premiums 
required to be made by Borrower pursuant hereto. If the amount of the Escrowed 
Funds held by Lender shall exceed the amounts required for the payment of the 
Taxes, Other Charges and Insurance Premiums described above, Lender shall, in 
its discretion, return any excess to Borrower or credit such excess against 
future payments to be made to the Escrowed Funds. If, at any time, the Escrowed 
Funds are not sufficient to pay the Taxes, Other Charges and Insurance 
Premiums described above, Borrower shall promptly pay to Lender, upon demand, 
an amount which Lender shall estimate as sufficient to make up the deficiency. 
Upon the occurrence of an Event of Default, Lender may apply any Escrowed Funds 
held by it to the payment of the following items in any order in its sole 
discretion: 
 
         (a)      Taxes and Other Charges; 
         (b)      Insurance Premiums; 
         (c)      Interest on the unpaid principal balance of the Note; 
         (d)      Amortization of the unpaid principal balance of the Note; and 
         (e)      All other sums payable pursuant to the Note, this Security 
                  Instrument and the Other Security Documents, including without 
                  limitation advances made by Lender pursuant to the terms of 
                  this Security Instrument and any applicable Prepayment 
                  Consideration. 
 
Until expended or applied as above provided, the Escrowed Funds shall constitute 
additional security for the Debt. The Escrowed Funds shall not constitute a 
trust fund and may be commingled with other monies held by Lender. No earnings 
or interest on the Escrowed Funds shall be payable to Borrower. 
 
         To the extent Borrower timely deposits all required Escrowed Funds with 
Lender, Borrower shall be relieved of any further obligation to directly pay, or 
to deliver to Lender any evidence of the payment of (prior to their expiration 
or delinquency), any Insurance Premiums, Taxes or Other Charges. 
 
         7.       Condemnation. Borrower shall promptly give Lender written 
                  ------------ 
notice of the actual or threatened commencement of any exercise of a right of 
condemnation or eminent domain affecting all or any part of the Mortgaged 
Property (each such event being hereinafter referred to as a "Condemnation"), 



                                                              ------------ 
and shall deliver to Lender copies of any and all papers served in connection 
with any such Condemnation. Notwithstanding any taking (including but not 
limited to any transfer made in lieu of or in anticipation of the exercise of 
such taking) of all or any part of the Mortgaged Property through a 
Condemnation, Borrower shall continue to pay the Debt at the time and in the 
manner provided for its payment in the Note, this Security Instrument and the 
Other Security Documents, and the Debt shall not be reduced until any award or 
payment therefor shall have been actually received and applied by Lender (after 
deducting any expenses of collection, including reasonable attorney's fees) to 
the Debt. Lender shall not be limited to the rate of interest paid on any such 
award or payment from a Condemnation but shall be entitled to receive out of 
such award or payment interest at the rate then applicable under the Note. 
Borrower shall cause any award or payment payable to Borrower in any 
Condemnation to be paid directly to Lender. Lender shall apply, at Lender's 
discretion, any such award or payment (after deducting any expenses of 
collection, including reasonable attorney's fees) to (a) the reduction or 
discharge of the Debt (whether or not then due and payable) or (b) the 
restoration, repair, replacement, or rebuilding of the portion of the Mortgaged 
Property remaining after the Condemnation. No Prepayment Consideration shall be 
payable solely in connection with such application; provided, however, that 
                                                    --------  ------- 
notwithstanding the foregoing, if an Event of Default is existing as of the date 
of the Condemnation, or an event has occurred as of the date of the Condemnation 
that with notice and/or the passage of time, or both, would constitute an Event 
of Default hereunder, then any Condemnation awards or proceeds applied to the 
Debt pursuant to this section shall be subject to the Prepayment Consideration 
computed in accordance with the terms of the Note. If the Mortgaged Property is 
sold, through foreclosure or otherwise, prior to the receipt by Lender of any 
such award or payment, Lender shall have the right, whether or not a deficiency 
judgment on the Note shall have been sought, recovered or denied, to receive 
said award or payment in an amount sufficient to fully satisfy the Debt. 
 
         8.       Leases and Rents. Borrower does hereby absolutely and 
                  ---------------- 
unconditionally assign to Lender all current and future Leases and Rents, it 
being intended by Borrower that this assignment constitutes a present, absolute 
assignment and not an assignment for additional security only. The terms and 
conditions of this assignment shall be governed by the Assignment of Leases and 
Rents (the "Assignment of Leases") executed by Borrower in favor of Lender 
            -------------------- 
contemporaneously with this Security Instrument. Except as permitted pursuant 
to the Assignment of Leases, Borrower shall not enter into any future Leases of 
all or any part of the Mortgaged Property. 
 
         9.       Maintenance, Use and Management of Mortgaged Property. 
                  ----------------------------------------------------- 
 
         (a)      Borrower shall maintain the Mortgaged Property in good 
condition and repair and in such a manner as to allow the Mortgaged Property to 
remain consistently competitive in its market. The Improvements and the 
Equipment shall not be removed, demolished or materially altered (except for 
normal replacement of the Equipment) without the consent of Lender, not to be 
unreasonably withheld. Borrower shall promptly repair, replace or rebuild any 
part of the Mortgaged Property which may become damaged, worn or dilapidated, 
and shall also complete and pay for any structure at any time in the process of 
construction or repair on the Premises. Borrower shall promptly comply with all 
laws, orders and ordinances affecting the Mortgaged Property, or the use 
thereof, except that Borrower shall be permitted to contest any change or 
proposed change thereto under the same terms and conditions as permitted in 
paragraph 5(b), above. 
 
         (b)      Without limiting any rights Lender or its selected 
representatives may possess hereunder, under the Note or under any Other 
Security Document to inspect the Mortgaged Property, Lender shall have the 
right to conduct physical inspections of the Mortgaged Property to ensure 
Borrower is appropriately maintaining the Mortgaged Property. Following any 
such inspection, should Lender determine that the Mortgaged Property has not 
been maintained as required herein, Lender shall have the right to demand that 
Borrower complete corrective measures within a ninety (90) day period of time. 
Failure of Borrower to complete such corrective measures within such period 
shall constitute an immediate Event of Default and shall entitle Lender to 
exercise all remedies available to it, including, without limitation, performing 
Borrower's obligations hereunder. 
 
         (c)      Borrower shall use and continuously operate and permit the 
use and continuous operation of the Premises and the Improvements as provided 
for in Borrower's original loan application to Lender. 
 
         (d)      Unless Lender otherwise consents in writing, Borrower shall 
not initiate, join in, acquiesce in or consent to: (i) the removal or 
resignation of the property manager for the Mortgaged Property; or (ii) if such 
property manager is an entity affiliated with Borrower, the transfer of 
ownership, management or control of such property manager to a person or entity 
other than Borrower, its managing member, general partner or similar controlling 
entity in Borrower. 
 
         (e)      Unless Lender otherwise consents in writing, Borrower shall 
not initiate, join in, acquiesce in or consent to: (i) any change, modification 
or alteration of the existing access to the Mortgaged Property; (ii) any change 
in any private restrictive covenant, replat, easement, zoning law or other 
public or private restriction, limiting or defining the uses which may be made 
of the Mortgaged Property or any part thereof. If under applicable zoning 
provisions the use of all or any portion of the Mortgaged Property is or shall 
become a nonconforming use, Borrower will not cause or permit such nonconforming 



use to be discontinued or abandoned without the express written consent of 
Lender. 
 
         10.      Sale of Mortgaged Property or Change in Borrower. 
                  ------------------------------------------------ 
 
         (a)      Borrower acknowledges that Lender has examined and relied on 
the creditworthiness and experience of Borrower in agreeing to make the loan 
secured hereby, and that Lender has a valid interest in maintaining the value 
of the Mortgaged Property so as to ensure that should Borrower default in the 
repayment of the Debt, Lender can recover the Debt by a sale of the Mortgaged 
Property. 
 
         (b)      Borrower may not Transfer (hereinafter defined) the Mortgaged 
Property, nor allow any Change in Ownership (hereinafter defined), unless all of 
the following conditions shall have been satisfied: (i) Lender has received 
Borrower's written request for a Transfer, or for a Change in Ownership (or any 
other request resulting in a new obligor under the Loan) and Lender shall have 
expressly approved, in its sole discretion, such request in writing, subject to 
the satisfaction of all requirements hereunder; (ii) no Event of Default has 
occurred and is continuing; (iii) the proposed new owner/assignee of the 
Mortgaged Property (the "New Borrower") meets all of Lender's Underwriting 
                         ------------ 
Standards (hereinafter defined); (iv) the Mortgaged Property meets all of 
Lender's Underwriting Standards related to its financial condition, cash flow, 
operating income, physical condition, management and operation; (v) Borrower 
provides Lender such other information and documentation reasonably required by 
Lender, including without limitation, engineering reports, appraisals, 
environmental reports and title endorsements; (vi) Borrower reimburses Lender 
for all underwriting and other costs ("Underwriting Costs") incurred by Lender 
                                       ------------------ 
in connection with such Transfer or Change in Ownership (including 
without limitation, engineering and/or architect's fees, environmental studies, 
title searches, credit checks, title endorsements, appraisal fees, attorney 
fees and any costs associated with obtaining any REMIC Opinion or Rating Agency 
No-Downgrade Letter (as such terms are hereinafter defined) required by Lender); 
(vii) Borrower remits to Lender both a reasonable administrative fee and an 
assumption fee in the amount of one percent (1%) of the outstanding balance of 
the Debt as of the date of such Transfer or Change in Ownership. Borrower shall 
reimburse Lender for all Underwriting Costs incurred by Lender in connection 
with any request for Lender's consent to a Transfer or a Change in Ownership, 
whether or not any requested Transfer or Change in Ownership is approved or 
consummated. A failure to comply with any of the terms of this paragraph 10 
shall constitute an Event of Default, and Lender may then declare the entire 
Debt immediately due and payable upon any such Transfer or Change in Ownership. 
Lender shall not be required to demonstrate any actual impairment of its 
security or any increased risk of default hereunder in order to so declare the 
Debt immediately due and payable, or in denying any request for approval of 
a Transfer or Change in Ownership. This provision shall apply to every 
Transfer or Change in Ownership whether or not Lender has consented to 
any previous Transfer or Change in Ownership. 
 
         (c)      "Lender's Underwriting Standards" shall mean the actual 
                   ------------------------------- 
commercial loan underwriting standards used by PNC Bank, National Association, 
in connection with its making of loans for the purpose of commercial 
securitization, or any successor entity that is then servicing the Loan, in 
effect at the time of the proposed Transfer or Change in Ownership, or, if no 
such standards exist, such standards which are then customary for a commercial 
lender in connection with the origination of a commercial mortgage loan, for 
the purpose of securitization, of the size and type of Borrower's loan from 
Lender secured hereby. 
 
         (d)      A "Transfer" is defined as any sale, conveyance, assignment, 
                     -------- 
alienation, mortgage, hypothecation, encumbrance, grant of a lien over or a 
security interest in, pledge or other transfer of the Mortgaged Property or any 
part thereof or interest therein, whether voluntary or involuntary. Without 
limiting the generality of the foregoing, a Transfer is deemed to include: (i) 
an installment sales agreement wherein Borrower agrees to sell the Mortgaged 
Property or any part thereof for a price to be paid in installments; (ii) an 
agreement by Borrower leasing all or a substantial part of the Mortgaged 
Property for other than actual occupancy by a space tenant thereunder; or (iii) 
a sale, assignment or other transfer of, or the grant of a security interest in, 
Borrower's right, title and interest in and to any Leases or any Rents. 
 
         (e)      A "Change in Ownership" shall occur: (i) when the ownership or 
                     ------------------ 
control of more than forty-nine percent (49%), in the aggregate, of the 
applicable indicia of ownership or actual ownership interest in Borrower, any 
Guarantor (hereinafter defined), or any Controlling Entity (hereinafter defined) 
shall be vested in a party or parties who were not owners of such indicia of 
ownership or actual ownership interest as of the closing of the Loan (1) by any 
one or more voluntary or involuntary sales, conveyances, transfers, assignments, 
mortgages, hypothecations, encumbrances, grants of liens over or security 
interests in, or pledges of such indicia of ownership or actual ownership 
interest or any interest therein, or (2) in one or a series of transactions 
causing the creation or issuance of any additional indicia of ownership or 
actual ownership interest; or (ii) upon the change, removal or resignation of a 
managing member, general partner or similar controlling person or entity of 
Borrower, any Guarantor or any Controlling Entity. The term "Controlling Entity" 
                                                             ------------------ 
shall mean any managing member, general partner or similar controlling entity in 
Borrower or any Guarantor. Involuntary changes in ownership resulting 
from a death or physical or mental disability shall not be considered a 



Change in Ownership. 
 
         (f)      A Change of Ownership shall not be deemed to have occurred 
when a shareholder, member, partner or other person (for purposes of this 
paragraph, each of the foregoing is called an "Estate Planning Transferor") 
                                               -------------------------- 
possessing an ownership interest in Borrower makes a one-time transfer (an 
"Estate Planning Transfer") during the term of the Loan, of all or part of such 
 ------------------------ 
ownership interest for estate planning purposes to a trust or other entity for 
the benefit of any of such person's spouse, children or grandchildren, or any of 
them (each, a "Permitted Transferee"); provided, however, that any such Estate 
               -------------------- 
Planning Transfer shall be subject to the following conditions: 
 
              (i) No Event of Default, and no event or condition that, with the 
         giving of notice or passage of time or both, would constitute an Event 
         of Default, shall exist on the date of the proposed Estate Planning 
         Transfer; and 
 
             (ii) No such Estate Planning Transfer shall in any event absolve 
         any Estate Planning Transferor, in whole or in part, from its 
         liability, if any, to Lender under the Note, this Security Instrument 
         or any Other Security Document; and 
 
            (iii) Each applicable Permitted Transferee shall execute and deliver 
         to Lender an agreement, in a form acceptable to Lender in its sole 
         discretion, whereby such Permitted Transferee, upon the death of the 
         applicable Estate Planning Transferor, becomes jointly and severally 
         liable for the liability, if any, of such Estate Planning Transferor to 
         Lender under the Note, this Security Instrument or any Other Security 
         Documents; and 
 
             (iv) Lender has been paid a $3,500 administrative fee and all 
         out-of-pocket costs incurred by Lender (including, without limitation, 
         attorney fees) in effecting any Estate Planning Transfer; and 
 
              (v) Lender has determined that, from the date of the closing of 
         the loan to the date of the proposed Estate Planning Transfer, there 
         has been no material adverse change in the (a) financial condition of 
         the Estate Planning Transferor, and (b) financial or physical condition 
         of the Property. 
 
An Estate Planning Transfer shall be effective only upon the date of 
satisfaction of the last of such conditions to be satisfied. Lender shall have 
the absolute and unconditional right to require reasonable evidence of the 
satisfaction of each condition to an Estate Planning Transfer. 
 
         (g)      Borrower shall be released from liability for the Debt only 
after: (i) all conditions for a Transfer or Change in Ownership have been 
satisfied; (ii) all security documents deemed necessary by Lender have been 
executed, delivered, recorded and perfected; (iii) Lender has received a policy 
of title insurance (or similar assurance) reflecting the new ownership and the 
priority and perfection of Lender's security; (iv) the New Borrower has assumed 
all required personal liability; and (v) all other reasonable requirements of 
Lender are satisfied. 
 
         (h)      Notwithstanding anything herein to the contrary, in connection 
with any request for Lender's consent to a Transfer or Change in Ownership 
subsequent to the conveyance of the Note to a real estate mortgage investment 
conduit (a "REMIC"), within the meaning of Section 860D of the Internal Revenue 
            ----- 
Code of 1986, as amended from time to time or any successor statute (the "Code") 
                                                                          ---- 
or to another entity in connection with a Secondary Market Transaction 
(hereinafter defined), Borrower acknowledges that Lender may require Borrower to 
obtain and deliver to Lender other documentation evidencing that the proposed 
Transfer or Change in Ownership will not (i) cause the then owner of the Note to 
fail to qualify as a REMIC (a "REMIC Opinion"); and (ii) result in a 
                               ------------- 
qualification, downgrade or withdrawal of any credit rating then in effect for 
any securities or certificates issued by the then owner of the Note in 
connection with a securitization which includes the Note (a "Rating Agency 
                                                             ------------- 
No-Downgrade Letter"). 
- ------------------- 
 
         11.      Anti-Terrorism Laws. 
                  ------------------- 
 
         (a)      Neither Borrower nor any of its affiliates is in violation of 
any laws or regulations relating to terrorism or money laundering 
("Anti-Terrorism Laws"), including Executive Order No. 13224 on Terrorist 
  ------------------- 
Financing, effective September 24, 2001 (the "Executive Order") and the Uniting 
                                              --------------- 
and Strengthening America by Providing Appropriate Tools Required to Intercept 
and Obstruct Terrorism Act of 2001, Public Law 107-56. 
 
         (b)      Neither Borrower, any of its affiliates, or any of its brokers 
or other agents acting or benefiting from the Loan is a Prohibited Person. A 
"Prohibited Person" is any of the following: 
 ----------------- 
 
              (i) a person or entity that is listed in the Annex to, or is 



         otherwise subject to the provisions of, the Executive Order; 
 
             (ii) a person or entity owned or controlled by, or acting for or on 
         behalf of, any person or entity that is listed in the Annex to, or is 
         otherwise subject to the provisions of, the Executive Order; 
 
            (iii) a person or entity with whom any Lender is prohibited from 
         dealing or otherwise engaging in any transaction by any Anti-Terrorism 
         Law; 
 
             (iv) a person or entity who commits, threatens or conspires to 
         commit or supports "terrorism" as defined in the Executive Order; or 
 
              (v) a person or entity that is named as a "specially designated 
         national and blocked person" on the most current list published by the 
         U.S. Treasury Department Office of Foreign Asset Control at its 
         official website or any replacement website or other replacement 
         official publication of such list. 
 
         (b)      Neither Borrower, any of its affiliates or any of its brokers 
or other agents acting in any capacity in connection with the Loan (1) conducts 
any business or engages in making or receiving any contribution of funds, goods 
or services to or for the benefit of any Prohibited Person, (2) deals in, or 
otherwise engages in any transaction relating to, any property or interests in 
property blocked pursuant to the Executive Order, or (iii) engages in or 
conspires to engage in any transaction that evades or avoids, or has the purpose 
of evading or avoiding, or attempts to violate, any of the prohibitions set 
forth in any Anti-Terrorism Law. 
 
         (c)      Borrower shall not (1) conduct any business or engage in 
making or receiving any contribution of funds, goods or services to or for the 
benefit of any Prohibited Person, (ii) deal in, or otherwise engage in any 
transaction relating to, any property or interests in property blocked pursuant 
to the Executive Order or any other Anti-Terrorism Law, or (iii) engage in or 
conspire to engage in any transaction that evades or avoids, or has the purpose 
of evading or avoiding, or attempts to violate, any of the prohibitions set 
forth in any Anti-Terrorism Law (and Borrower shall deliver to Lender any 
certification or other evidence requested from time to time by any Lender in its 
reasonable discretion, confirming Borrower's compliance herewith). 
 
         12.      Estoppel Certificates and No Default Affidavits. 
                  ----------------------------------------------- 
 
         (a)      After request by Lender, Borrower shall within ten (10) 
business days furnish Lender with a statement, duly acknowledged and certified 
by Borrower, setting forth: (i) the amount of the original principal amount of 
the Note; (ii) the unpaid principal amount of the Note; (iii) the rate of 
interest of the Note; (iv) the date installments of interest and/or principal 
were last paid; (v) any offsets or defenses to the payment of the Debt, if any; 
and (vi) that the Note, this Security Instrument and the Other Security 
Documents are valid, legal and binding obligations and have not been modified, 
or if modified, giving particulars of such modification. 
 
         (b)      Within ten (10) business days after request by Lender, 
Borrower will furnish Lender with estoppel certificates, in form and content 
satisfactory to Lender, from all tenants specified by Lender (other than tenants 
under Leases for residential purposes, congregate care services or 
mini-warehouse storage rentals where such storage rental is less than ten 
percent (10%) of the rentable square footage of such storage facility 
(collectively "Residential Leases")). If any tenant fails to provide such 
               ------------------ 
estoppel certificate, Borrower shall provide a certificate with respect to the 
tenancy of such tenant, in form and substance satisfactory to Lender. 
 
         13.      Cooperation; Loan Servicing. Borrower acknowledges that Lender 
                  --------------------------- 
and its successors and assigns may: (a) sell or assign this Security Instrument, 
the Note and any of the Other Security Documents to one or more investors as a 
whole loan; (b) sell or assign a participation interest in the Debt to one or 
more investors; (c) deposit this Security Instrument, the Note and any of the 
Other Security Documents with a trust, which trust may sell certificates to 
investors evidencing an ownership interest in the trust assets; or (d) otherwise 
sell or assign the Debt, the Note, this Security Instrument and any of the 
Other Security Documents, or any interest therein to investors. The transactions 
referred to in subparagraphs (a) through (d) above are hereinafter referred to 
as "Secondary Market Transactions". Borrower shall cooperate in good faith with 
    ----------------------------- 
Lender in effecting any such Secondary Market Transaction and in addressing such 
matters as any party involved in a Secondary Market Transaction may require, 
including the provision of such information and documents relating to Borrower, 
any Guarantors, the Mortgaged Property and any tenants of the Improvements as 
Lender may reasonably request in connection with a Secondary Market Transaction. 
Lender shall have the right to provide to prospective investors any information 
in its possession, including, without limitation, financial statements relating 
to Borrower, any Guarantors, the Mortgaged Property and any tenant of the 
Improvements. Borrower acknowledges that certain information regarding the Loan 
and the parties thereto and the Mortgaged Property may be included in a 
private placement memorandum, prospectus or other disclosure documents. 
Prior to or in connection with a Secondary Market Transaction, Lender may 
assign or delegate all or part of the responsibility for servicing the Loan to 
one or more loan servicers. All references to Lender herein, in the Note or any 
other Security Document, shall include all such loan servicers. 
 
         14.      Books and Records; Reporting Requirements. 
                  ----------------------------------------- 



 
         (a)      Borrower and Guarantor(s), if any, shall keep complete and 
accurate books and records of account in accordance with generally accepted 
accounting principles consistently applied. Borrower shall deliver, or cause to 
be delivered, the reports and financial statements described below, all in form 
acceptable to Lender (collectively the "Reports"), within the time period 
                                        ------- 
required. Any required certification of such reports and financial statements 
must be by the chief financial officer (or other person acceptable to Lender) 
of Borrower or Guarantor, as applicable. 
 
              (i) Within thirty (30) days after the close of each fiscal year of 
         Borrower, Borrower shall deliver, or cause to be delivered to Lender: 
         (A) a certified current rent roll; (B) a certified annual operating 
         statement of the Mortgaged Property; and (C) a certified annual balance 
         sheet and profit and loss statement of Borrower. If the original 
         principal amount of the Loan was $20,000,000.00 or more, then all of 
         the foregoing must be delivered within sixty (60) days after the close 
         of each fiscal year of Borrower and must be audited by independent 
         certified public accountants acceptable to Lender. 
 
             (ii) Within thirty (30) days after the close of the separate 
         individual fiscal years of any Guarantor, Borrower shall deliver, or 
         cause to be delivered to Lender, a certified annual balance sheet and 
         profit and loss statement of each Guarantor, if any. If the original 
         principal amount of the Loan was $20,000,000.00 or more, then all of 
         the foregoing must be delivered within sixty (60) days after the close 
         of each fiscal year of Guarantor and must be audited by independent 
         certified public accountants acceptable to Lender. 
 
            (iii) Within thirty (30) days after the close of each calendar 
         quarter, Borrower shall deliver, or cause to be delivered to Lender the 
         following: (A) a certified current rent roll; (B) a certified quarterly 
         operating statement of the Mortgaged Property; (C) a certified 
         quarterly balance sheet and profit and loss statement of Borrower. 
 
             (iv) Within sixty (60) days after filing, Borrower shall deliver, 
         or cause to be delivered to Lender a certified copy of Borrower's tax 
         return. 
 
         (b)      Within thirty (30) days after the close of each fiscal year of 
Borrower, Borrower shall deliver to Lender, for Lender's approval in its sole 
discretion, a report (the "Leasing Report") setting forth the minimum economic 
                           -------------- 
terms which Borrower proposes for use in connection with the standard lease 
form for Leases of portions of the Mortgaged Property during the twelve month 
period beginning upon such anniversary date. The terms set forth in the Leasing 
Report shall reflect the prevailing market conditions for like properties in the 
locality of the Mortgaged Property. 
 
         (c)      In addition to the other requirements of this paragraph 14, 
until such time as the Note is transferred to a REMIC or to another entity in 
connection with a securitization including the Note, Borrower shall deliver, or 
cause to be delivered to Lender, within ten (10) days after the close of each 
calendar month, a current certified rent roll and certified monthly (on a 
trailing 12 month basis) and annual year to date income statements of the 
Mortgaged Property. 
 
         (d)      Borrower shall supplement the required Reports and Leasing 
Reports and provide such other financial information in respect of Borrower, any 
Guarantor and the Mortgaged Property as Lender, from time to time, may request. 
Borrower acknowledges that, without timely delivery of complete and accurate 
Reports and Leasing Reports, Lender may not be able to execute a Secondary 
Market Transaction. Borrower agrees that failure to timely deliver any of the 
Reports or the Leasing Reports shall be an Event of Default hereunder. 
 
         15.      Performance of Other Agreements. Borrower shall observe and 
                  ------------------------------- 
perform each and every term to be observed or performed by Borrower pursuant to 
the terms of any agreement or recorded instrument affecting or pertaining to 
the Mortgaged Property. 
 
         16.      Further Acts, Etc. Borrower will, at Borrower's cost, complete 
                  ------------------ 
and deliver any such further acts or documents required by Lender, from time to 
time, to correct errors in the documenting of the Loan or to better assure, 
convey, assign, transfer, perfect or confirm unto Lender the property and rights 
intended to be given it in this Security Instrument, the Note or any Other 
Security Document. Borrower grants to Lender an irrevocable power of attorney 
coupled with an interest for the purpose of exercising and perfecting any and 
all rights and remedies available to Lender under the Note, this Security 
Instrument, the Other Security Documents, at law or in equity, including without 
limitation the rights and remedies described in this paragraph. 
 
         17.      Recording of Security Instrument, Etc. Except where otherwise 
                  -------------------------------------- 
prohibited by law, Borrower will pay all filing, registration or recording fees, 
and all expenses incident to the preparation, execution, acknowledgment, and 
subsequent release or reconveyance of this Security Instrument and the Note, any 
deed of trust or mortgage supplemental hereto, any security instrument with 
respect to the Mortgaged Property, any instrument of further assurance and all 
federal, state, county and municipal, taxes, duties, impositions, 
assessments and charges arising out of or in connection with the same. 
Borrower shall hold harmless and indemnify Lender, its successors and assigns, 
against any liability incurred by reason of the imposition of any tax on the 



making and recording of this Security Instrument. 
 
         18.      Events of Default. The Debt shall become immediately due and 
                  ----------------- 
payable at the option of Lender, without notice or demand, upon the occurrence 
of any one or more of the following events (each an "Event of Default"): 
                                                     ---------------- 
 
         (a)      if Borrower fails to make the full and punctual payment of any 
amount payable pursuant to this Security Instrument, the Note or any Other 
Security Document, which failure is not cured on or before the fifth (5th) day 
after written notice from Lender to Borrower of such failure; 
 
         (b)      if Borrower fails to pay the entire outstanding principal 
balance of the Note, together with all accrued and unpaid interest, on the date 
when due, whether on the Maturity Date (as defined in the Note), or upon 
acceleration, or on the Prepayment Date (as defined in the Note); 
 
         (c)      if Borrower fails to make the full and punctual payment of 
Taxes or Other Charges as required hereby; 
 
         (d)      if Borrower fails to keep the Policies of insurance required 
hereby in full force and effect, or fails to promptly deliver copies thereof to 
Lender upon request; 
 
         (e)      if a Transfer or a Change in Ownership occurs in violation of 
the provisions of this Security Instrument, or if Borrower violates or does 
not comply with the provisions of the Assignment of Leases; 
 
         (f)      if any representation or warranty of Borrower or any Guarantor 
made herein, in any guaranty or indemnity or in any certificate, report, 
financial statement or other instrument or document furnished to Lender shall 
have been false or misleading in any material respect when made; 
 
         (g)      if Borrower shall make an assignment for the benefit of 
creditors or if Borrower is not paying debts as and when the same become due; 
 
         (h)      if a receiver, liquidator or trustee of Borrower shall be 
appointed or if Borrower is adjudicated bankrupt or insolvent, or if any 
petition for bankruptcy, reorganization or arrangement pursuant to federal 
bankruptcy  law, or any similar federal or state law, shall be filed by or 
against, consented to, or acquiesced in by, Borrower or if any proceeding for 
the dissolution or liquidation of Borrower shall be instituted; however, if such 
appointment, adjudication, petition or proceeding was involuntary and not 
consented to by Borrower, then upon the same not being discharged, stayed or 
dismissed within sixty (60) days; 
 
         (i)      if Borrower shall be in default under any other deed of trust, 
mortgage or security agreement covering any part of the Mortgaged Property 
whether it be superior or junior in priority to this Security Instrument (it 
not being implied by this clause that any such encumbrance will be permitted); 
 
         (j)      if the Mortgaged Property becomes subject to any mechanic's, 
materialman's or other lien (other than a lien for local real estate taxes and 
assessments not then due and payable, or any lien being contested by Borrower 
pursuant to its rights hereunder) and such lien shall remain undischarged of 
record (by payment, bonding or otherwise) for a period of thirty (30) calendar 
days; 
 
         (k)      the expiration, dismissal or final adjudication of any appeal 
rights of Borrower in connection with any judgment entered against it in excess 
of $100,000.00 which is not fully covered by insurance (other than Borrower's 
deductible, if any); 
 
         (l)      if Borrower fails to promptly and diligently cure any material 
violations of laws or ordinances affecting the Mortgaged Property; or 
 
         (m)      if for more than thirty (30) days after written notice from 
Lender, Borrower shall fail to perform any other term, covenant or condition of 
the Note, this Security Instrument or any of the Other Security Documents; 
provided, however, that if such failure to perform is of a type which cannot be 
cured within such thirty (30) day period and Borrower diligently commences and 
prosecutes such cure, Lender shall allow a reasonable additional time period 
(not to exceed sixty (60) additional days) to complete such cure. 
 
         19.      Right to Cure Defaults. Upon the occurrence of any Event of 
                  ---------------------- 
Default, or if Borrower fails to make any payment or to do any act as herein 
required, Lender may do such acts or make such payments in Borrower's stead, in 
such manner and to the extent that Lender may deem necessary to protect the 
security hereof. Any such acts or payments by Lender shall be at Lender's sole 
discretion, may be taken without notice to or demand on Borrower, and will not 
release Borrower from any obligation hereunder. Lender is authorized to enter 
upon the Mortgaged Property for such purposes, or appear in, defend or bring 
any action or proceeding to protect its interest in the Mortgaged Property, to 
cause this Security Instrument to be foreclosed or to collect the Debt. All 
such costs and expenses (including attorney fees) incurred by Lender in 
remedying any such Event of Default, in acting or making payments in Borrower's 
stead, or in appearing in, defending or bringing any of the foregoing actions or 
proceedings, shall bear interest at the Default Rate from the date incurred by 
Lender until the date of payment to Lender. All such costs and expenses incurred 
by Lender together with interest thereon calculated at the above rate shall be 
deemed to constitute a portion of the Debt and be secured by this Security 
Instrument and the Other Security Documents and shall be immediately due and 
payable upon demand by Lender therefor. 



 
         20.      Lender's Remedies. 
                  ----------------- 
 
         (a)      Upon the occurrence of any Event of Default, Lender may take 
such action, without notice or demand, as it deems advisable to protect and 
enforce its rights against Borrower and in and to the Mortgaged Property, 
including, without limitation, the following actions: 
 
              (i) declare the entire Debt to be immediately due and payable; 
 
             (ii) institute proceedings to foreclose this Security Instrument, 
         in which case the Mortgaged Property or any interest therein may be 
         sold for cash or upon credit in one or more parcels or in several 
         interests or portions and in any order or manner; 
 
            (iii) with or without entry, to the extent permitted and pursuant to 
         the procedures provided by applicable law, institute proceedings for 
         the partial foreclosure of this Security Instrument for the portion of 
         the Debt then due and payable, subject to the continuing lien of this 
         Security Instrument for the balance of the Debt not then due; 
 
             (iv) enforce the power of sale herein granted; 
 
              (v) institute an action, suit or proceeding in equity for the 
         specific performance of any covenant, condition or agreement contained 
         herein, in the Note or the Other Security Documents; 
 
             (vi) recover judgment on the Note either before, during or after 
         any proceedings for the enforcement of this Security Instrument; 
 
            (vii) apply for the appointment of a trustee, receiver, liquidator 
         or conservator of the Mortgaged Property, without notice and without 
         regard for the adequacy of the security for the Debt or the solvency of 
         Borrower, any Guarantor or of any person, firm or other entity liable 
         for the payment of the Debt; 
 
           (viii) enforce Lender's interest in the Leases and Rents and enter 
         into or upon the Mortgaged Property, either personally or by its 
         agents, nominees or attorneys and dispossess Borrower and its agents 
         and servants therefrom, and thereupon Lender may: (A) use, operate, 
         manage, control, insure, maintain, repair, restore and otherwise deal 
         with all and every part of the Mortgaged Property and conduct the 
         business thereat; (B) complete any construction on the Mortgaged 
         Property in such manner and form as Lender deems advisable; (C) make 
         alterations, additions, renewals, replacements and improvements to or 
         on the Mortgaged Property; (D) exercise all rights and powers of 
         Borrower with respect to the Mortgaged Property, whether in the name of 
         Borrower or otherwise, including, without limitation, the right to 
         make, cancel, enforce or modify Leases, obtain and evict tenants, and 
         demand, sue for, collect and receive all earnings, revenues, rents, 
         issues, profits and other income of the Mortgaged Property and every 
         part thereof; and (E) apply the receipts from the Mortgaged Property to 
         the payment of the Debt, after deducting therefrom all expenses 
         (including reasonable attorney fees) incurred in connection with the 
         aforesaid operations and all amounts necessary to pay the Taxes, 
         assessments, Insurance Premiums and Other Charges in connection with 
         the Mortgaged Property, as well as just and reasonable compensation for 
         the services of Lender, its counsel, agents and employees; or 
 
             (ix) pursue such other rights and remedies as may then be available 
         at law and in equity. To the extent permitted presently or in the 
         future by laws of the state in which the Premises and Improvements are 
         located, Lender may institute a proceeding or proceedings, judicial, or 
         nonjudicial, by advertisement or otherwise, for the complete or partial 
         foreclosure of this Security Instrument or the complete or partial sale 
         of the Mortgaged Property under a power of sale which power is hereby 
         granted to Trustee. 
 
In the event of a sale, by foreclosure or otherwise, of less than all of the 
Mortgaged Property, this Security Instrument shall continue as a lien on the 
remaining portion of the Mortgaged Property. 
 
         (b)      To the extent permitted by applicable law, Trustee may adjourn 
from time to time any sale by it to be made under or by virtue of this Security 
Instrument by announcement at the time and place appointed for such sale or for 
such adjourned sale or sales; and , except as otherwise provided by law, 
Trustee, without further notice or publication, may make such sale at the time 
and place to which the same shall be so adjourned. 
 
         (c)      Upon the completion of any sale or sales made by Trustee under 
or by virtue of this Security Instrument, Trustee, or an officer of any court 
empowered to do so shall execute and deliver to the purchaser or purchasers a 
good and sufficient instrument, or good and sufficient instruments, conveying, 
assigning and transferring all estate, right, title and interest in and to the 
property and rights sold. Trustee is hereby irrevocably appointed the true and 
lawful attorney of Borrower, in its name and stead, to make all necessary 
conveyances, assignments, transfers and deliveries of the Mortgaged Property 
and rights so sold, and for that purpose Trustee may execute all necessary 
instruments of conveyance, assignment and transfer, and may substitute one or 
more persons with like power, Borrower hereby ratifying and confirming all that 
Trustee or such substitute or substitutes shall lawfully do by virtue hereof. 
Any such sale or sales made under or by virtue of this Security Instrument, 
whether made under the power of sale herein or granted or under or by virtue of 
judicial proceedings or any judgment or decree of foreclosure and sale, shall 



operate to divest all the estate, right, title, interest, claim and demand 
whatsoever, whether at law or in equity, of Borrower in and to the properties 
and rights so sold, and shall be a perpetual bar both at law and in equity 
against Borrower and against any and all persons claiming or who may claim the 
same, or any part thereof from, through or under Borrower. 
 
         (d)      Upon any sale made under or by virtue of this Security 
Instrument, whether made under the power of sale herein granted or under or by 
virtue of judicial proceedings or any judgment or decree of foreclosure and 
sale, Lender may bid for and acquire the Mortgaged Property or any part thereof 
and in lieu of paying cash therefor may make settlement for the purchase price 
by crediting upon the Debt the net sales price after deducting therefrom, to the 
extent allowed by applicable law, the expenses of the sale and costs of the 
action and any other sums which Lender is authorized to deduct under this 
Security Instrument. 
 
         (e)      No recovery of any judgment by Lender and no levy of an 
execution under any judgment upon the Mortgaged Property or upon any other 
property of Borrower shall affect in any manner or to any extent the lien of 
this Security Instrument upon the Mortgaged Property or any part thereof, or 
any liens, rights, powers or remedies of Lender hereunder, but such liens, 
rights, powers and remedies of Lender shall continue unimpaired as before. 
 
         (f)      In any action by Lender to recover a deficiency judgment 
following a foreclosure or trustee's sale, the successful bid amount at that 
sale shall be deemed conclusively to be the fair market value of the Mortgaged 
Property sold at that sale, which value shall be binding against Borrower in any 
proceedings to determine or establish the fair market value of that portion of 
the Mortgaged Property. The successful bid at any foreclosure or trustee's sale 
shall be the preferred alternative means of determining and establishing the 
fair market value of the portion of the Mortgaged Property sold at the sale. 
Borrower hereby waives any right to have the fair market value of the Mortgaged 
Property determined by a judge or jury in any action seeking a deficiency 
judgment, including without limitation, a hearing to determine fair market 
value pursuant to A.R.S. Sections 12-1566, 33-814, 33-725, or 33-727. 
 
         (g)      Lender shall have all rights, remedies and recourses granted 
in this Security Instrument and the Other Security Documents or available at law 
or equity (including the Uniform Commercial Code), which rights: (i) shall be 
cumulative and concurrent; (ii) may be pursued separately, successively or 
concurrently against Borrower or others obligated under the Note, this Security 
Instrument and the Other Security Documents, or against the Mortgaged Property, 
or against any one or more of them, at the sole discretion of Lender; (iii) may 
be exercised as often as occasion therefore shall arise and exercise or failure 
to exercise any of them shall not be construed as a waiver or release thereof or 
of any other right, remedy or recourse; and (iv) are intended to be, and shall 
be, nonexclusive. No enforcement of any rights, remedies or recourse under the 
Note, this Security Instrument and the Other Security Documents or otherwise at 
law or equity shall be deemed to cure any Event of Default. The remedies 
provided for in this Security Instrument may be exercised in any order. 
 
         21.      Changes in the Laws Regarding Taxation. If any law is enacted 
                  -------------------------------------- 
or adopted or amended after the date of this Security Instrument which imposes a 
tax, either directly or indirectly, on the Debt or Lender's interest in the 
Mortgaged Property, Borrower will pay such tax, with interest and penalties 
thereon, if any. In the event Lender is advised by counsel chosen by it that the 
payment of such tax or interest and penalties by Borrower would be unlawful or 
taxable to Lender or unenforceable or provide the basis for a defense of usury, 
then in any such event, Lender shall have the option, by written notice of not 
less than ninety (90) days, to declare the entire Debt immediately due and 
payable; provided, however, that no Prepayment Consideration shall be required 
solely as a result of a prepayment required by any such declaration. 
 
         22.      Documentary Stamps. If at any time the United States of 
                  ------------------ 
America, any state thereof or any subdivision of any such state shall require 
revenue or other stamps to be affixed to the Note or this Security Instrument, 
or impose any other tax or charge on the same, Borrower will pay for the same, 
with interest and penalties thereon, if any. 
 
         23.      Usury Laws. All interest and other charges, fees, goods, 
                  ---------- 
things in action or any other sums, things of value and reimbursable costs that 
Borrower is or may become obligated to pay or reimburse in connection with the 
Loan evidenced by the Note, and which may be deemed to constitute "interest" 
within the meaning of Arizona Revised Statutes Section 44-1201 et. seq. shall be 
deemed to constitute items of interest in addition to the rate(s) of interest 
specified above, which Borrower hereby contracts in writing to pay. This 
Security Instrument, the Other Security Documents and the Note are subject to 
the express condition that at no time shall Borrower be obligated or required to 
pay interest on the Debt or any other charges at a rate which could subject 
Lender to either civil or criminal liability as a result of being in excess of 
the maximum interest rate which Borrower is permitted by law to contract or 
agree to pay. If by the terms of this Security Instrument, the Other Security 
Documents or the Note, Borrower is at any time required or obligated to pay any 
such amounts at a rate in excess of such maximum rate, the rate of interest 
under the Note shall be deemed to be immediately reduced to such maximum rate 
and the interest payable shall be computed at such maximum rate and all 
previous payments in excess of such maximum rate shall be deemed to have been 
payments in reduction of the principal and not on account of the interest due 
hereunder. 
 
         24.      Right of Entry. Lender and its agents shall have the right to 
                  -------------- 



enter and inspect the Mortgaged Property at all reasonable times. 
 
         25.      Reasonable Use and Occupancy. In addition to the rights which 
                  ---------------------------- 
Lender may have herein, upon the occurrence of any Event of Default, Lender, at 
its option, may require Borrower to pay monthly in advance to Lender, or any 
receiver appointed to collect the Rents, the fair and reasonable rental value 
for the use and occupation of such part of the Mortgaged Property as may be 
occupied by Borrower, or may require Borrower to vacate and surrender possession 
of the Mortgaged Property to Lender or to such receiver and, in default thereof, 
Borrower may be evicted by summary proceedings or otherwise. 
 
         26.      Security Agreement. This Security Instrument is both a real 
                  ------------------ 
property deed of trust and a "security agreement" within the meaning of the 
Uniform Commercial Code adopted and enacted by the state or states where any of 
the Mortgaged Property is located (the "Uniform Commercial Code"), made by and 
                                        ----------------------- 
between Borrower, as debtor, and Lender, as secured party, and by and between 
Borrower, as debtor and Trustee, as secured party. Borrower hereby grants to 
Lender, as security for the Debt, a security interest in the Mortgaged Property 
to the full extent that the Mortgaged Property may be subject to the Uniform 
Commercial Code (said portion of the Mortgaged Property so subject to the 
Uniform Commercial Code being herein referred to as the "Collateral"). If an 
                                                         ---------- 
Event of Default shall occur, Lender and Trustee, in addition to any other 
rights and remedies which they may have, shall have and may exercise immediately 
and without demand any and all rights and remedies granted to a secured party 
upon default under the Uniform Commercial Code, including, without limiting the 
generality of the foregoing, the right to take possession of the Collateral or 
any part thereof, and to take such other measures as Trustee or Lender may deem 
necessary for the care, protection and preservation of the Collateral. Upon 
request or demand of Lender or Trustee, Borrower shall at its expense assemble 
the Collateral and make it available to Lender or Trustee at a convenient place 
acceptable to Lender or Trustee. Borrower shall pay to Lender or Trustee on 
demand any and all expenses, including legal expenses and attorney fees, 
incurred or paid by Lender or Trustee in protecting the interest in the 
Collateral and in enforcing the rights hereunder with respect to the Collateral. 
Any notice of sale, disposition or other intended action by Lender or Trustee 
with respect to the Collateral sent to Borrower in accordance with the 
provisions hereof at least five (5) days prior to such action, shall constitute 
commercially reasonable notice to Borrower. The Collateral may be sold in such 
manner, portions, order or parcels as Lender may determine, with or without 
having first taken possession of same. The right of sale arising out of any 
Event of Default shall not be exhausted by any one or more sales or attempted 
sales, any other action, proceeding, or other exercise of a remedy, and the 
liens granted by this Security Instrument shall continue unimpaired. The 
proceeds of any disposition of the Collateral, or any part thereof, may be 
applied by Lender to the payment of the Debt in such priority and proportions 
as Lender in its discretion shall deem proper. 
 
         27.      Actions and Proceedings. Lender or Trustee has the right to 
                  ----------------------- 
appear in and defend any action or proceeding brought with respect to the 
Mortgaged Property and to bring any action or proceeding, in the name and on 
behalf of Borrower, which Lender, in its discretion, decides should be brought 
to protect its interest in the Mortgaged Property. Lender shall, at its option, 
be subrogated to the lien of any deed of trust, mortgage or other security 
instrument discharged in whole or in part by the Debt, and any such subrogation 
rights shall constitute additional security for the payment of the Debt. 
 
         28.      Waiver of Counterclaim. Borrower hereby waives the right to 
                  ---------------------- 
assert a counterclaim, other than a mandatory or compulsory counterclaim, in any 
action or proceeding brought against it by Lender, and, to the extent permitted 
by law, waives trial by jury in any action or proceeding brought by either party 
hereto against the other or in any counterclaim asserted by Lender, or its 
successors or assigns, against Borrower, or in any matters whatsoever arising 
out of or in any way connected with this Security Instrument, the Note, any of 
the Other Security Documents or the Debt. 
 
         29.      Recovery of Sums Required to Be Paid. Lender shall have the 
                  ------------------------------------ 
right from time to time to take action to recover any sum or sums which 
constitute a part of the Debt as the same become due, without regard to whether 
or not the balance of the Debt shall be due, and without prejudice to the right 
of Lender or Trustee thereafter to bring an action of foreclosure, or any other 
action, for a default or defaults by Borrower existing at the time such earlier 
action was commenced. 
 
         30.      Marshalling and Other Matters. Borrower hereby waives, to the 
                  ----------------------------- 
extent permitted by law, the benefit of all appraisement, valuation, stay, 
extension, reinstatement, redemption and similar laws now or hereafter in force 
           ------------- 
and all rights of marshalling in the event of any sale hereunder of the 
Mortgaged Property or any part thereof or any interest therein. Further, 
Borrower hereby expressly waives any and all rights of redemption from sale 
under any order or decree of foreclosure of this Security Instrument on behalf 
of Borrower, and on behalf of each and every person acquiring any interest in or 
title to the Mortgaged Property subsequent to the date of this Security 
Instrument and on behalf of all persons to the extent permitted by applicable 
law. 
 
         31.      Costs and Expenses. Without limiting Lender's rights under any 



                  ------------------ 
other provision herein or in the Note or any Other Security Document, Borrower 
agrees that it will reimburse Lender for any and all costs and expenses incurred 
by Lender in connection with any breach or default of this Security Instrument, 
the Note or any Other Security Document, or in connection with any request that 
Lender take, or refrain from taking, any action with respect to Borrower or the 
Mortgaged Property. 
 
         32.      Access Laws. 
                  ----------- 
 
         (a)      Borrower agrees that the Mortgaged Property shall at all times 
comply with the requirements of the Americans with Disabilities Act of 1990, the 
Fair Housing Amendments Act of 1988, all similar state and local laws and 
ordinances related to access and all rules, regulations, and orders issued 
pursuant thereto including, without limitation, the Americans with Disabilities 
Act Accessibility Guidelines for Buildings and Facilities (collectively the 
"Access Laws"). 
 ----------- 
 
         (b)      Notwithstanding any provisions set forth herein or in any 
other document regarding Lender's approval of alterations of the Mortgaged 
Property, Borrower shall not alter the Mortgaged Property in any manner which 
would increase Borrower's responsibilities for compliance with the applicable 
Access Laws without the prior written approval of Lender. The foregoing shall 
apply to tenant improvements constructed by Borrower or by any of its tenants. 
Lender may condition any such approval upon receipt of a certificate of an 
architect, engineer or other person acceptable to Lender regarding compliance 
with applicable Access Laws. 
 
         (c)      Borrower agrees to give prompt notice to Lender of the receipt 
by Borrower of any complaints related to any violations of any Access Laws and 
of the commencement of any proceedings or investigations which relate to 
compliance with applicable Access Laws. 
 
         33.      Indemnification. Borrower shall protect, defend, indemnify and 
                  --------------- 
save harmless Lender and Trustee from and against all liabilities, obligations, 
claims, demands, damages, penalties, causes of action, losses, fines, costs and 
expenses (including without limitation reasonable attorney fees and expenses) 
(the "Indemnified Obligations"), imposed upon, incurred by or asserted against 
      ----------------------- 
Lender or Trustee by reason of: (a) ownership of this Security Instrument, the 
Mortgaged Property or any interest therein or receipt of any Rents; (b) any 
accident, injury to or death of persons or loss of or damage to property 
occurring in, on or about the Mortgaged Property or any part thereof or on the 
adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets 
or ways; (c) any use, non-use or condition in, on or about the Mortgaged 
Property or any part thereof or on adjoining sidewalks, curbs, adjacent property 
or adjacent parking areas, streets or ways; (d) performance of any labor or 
services or the furnishing of any materials or other property in respect of the 
Mortgaged Property or any part thereof; and (e) any failure of the Mortgaged 
Property to comply with any Access Laws. Any amounts payable to Lender or 
Trustee by reason of the application of this indemnification shall be secured by 
this Security Instrument and the Other Security Documents, shall become 
immediately due and payable and shall bear interest at the Default Rate from the 
date loss or damage is sustained by Lender or Trustee until paid. The 
obligations and liabilities of Borrower under this paragraph shall survive any 
termination, satisfaction or assignment of this Security Instrument and the 
exercise by Lender of any of its rights or remedies hereunder, including, but 
not limited to, the acquisition of the Mortgaged Property by foreclosure or a 
conveyance in lieu of foreclosure. The foregoing indemnification shall not 
relate to Indemnified Obligations arising from Lender's gross negligence or 
willful misconduct. 
 
         34.      Notices. Except as otherwise specified herein, any notice, 
                  ------- 
consent, request or other communication required or permitted hereunder shall be 
in writing and shall be deemed properly given if delivered in accordance with 
the notice requirements contained in the Note. The notice address for Trustee 
is: 
 
                  Trustee: Chicago Title Insurance Company 
                           2415 E. Camelback Road #300 
                           Phoenix, Arizona 85016 
 
         35.      Authority. 
                  --------- 
 
         (a)      Borrower (and the undersigned representative of Borrower, if 
any) has full power, authority and right to execute, deliver and perform its 
obligations pursuant to this Security Instrument, and to deed, mortgage, give, 
grant, bargain, sell, alienate, convey, confirm, pledge, hypothecate and assign 
the Mortgaged Property pursuant to the terms hereof and to keep and observe all 
of the terms of this Security Instrument on Borrower's part to be performed. 
 
         (b)      Borrower represents and warrants that Borrower is not a 
"foreign person" within the meaning of Section 1445(f)(3) of the Internal 
Revenue Code of 1986, as amended, and the related Treasury Department 
regulations, including temporary regulations. 
 
         36.      Waiver of Notice. Borrower shall not be entitled to any 
                  ---------------- 
notices of any nature whatsoever from Lender or Trustee except with respect to 
matters for which this Security Instrument specifically and expressly provides 



for the giving of notice by Lender or Trustee to Borrower and except with 
respect to matters for which Lender or Trustee is required by applicable law to 
give notice, and Borrower hereby expressly waives the right to receive any other 
notice. 
 
         37.      Remedies of Borrower. In the event that a claim or 
                  -------------------- 
adjudication is made that Lender has acted unreasonably or unreasonably delayed 
acting in any case where by law or under the Note, this Security Instrument or 
the Other Security Documents, it has an obligation to act reasonably or 
promptly, Lender shall not be liable for any monetary damages, and Borrower's 
remedies shall be limited to injunctive relief or declaratory judgment. 
 
         38.      Sole Discretion of Lender. Wherever pursuant to this Security 
                  ------------------------- 
Instrument, Lender exercises any right given to it to approve or disapprove, or 
any arrangement or term is to be satisfactory to Lender, the decision of Lender 
to approve or disapprove or to decide that arrangements or terms are 
satisfactory or not satisfactory shall be in the sole and absolute discretion 
of Lender and shall be final and conclusive, except as may be otherwise 
expressly and specifically provided herein. 
 
         39.      Nonwaiver. The failure of Lender or Trustee to insist upon 
                  --------- 
strict performance of any term hereof shall not be deemed to be a waiver of 
any term of this Security Instrument. Borrower shall not be relieved of 
Borrower's obligations hereunder by reason of: (a) the failure of 
Lender or Trustee to comply with any request of Borrower or any Guarantor to 
take any action to foreclose this Security Instrument or otherwise enforce any 
of the provisions hereof, of the Note or the Other Security Documents; (b) the 
release, regardless of consideration, of the whole or any part of the Mortgaged 
Property, or of any person liable for the Debt or any portion thereof; or 
(c) any agreement or stipulation by Lender extending the time of payment or 
otherwise modifying or supplementing the terms of the Note, this Security 
Instrument or the Other Security Documents. Lender may resort for the 
payment of the Debt to any other security held by Lender in such order and 
manner as Lender, in its discretion, may elect. Lender or Trustee may take 
action to recover the Debt, or any portion thereof, or to enforce any covenant 
hereof without prejudice to the right of Lender or Trustee thereafter to 
foreclose this Security Instrument. The rights and remedies of Lender or Trustee 
under this Security Instrument and the Other Security Documents shall be 
separate, distinct and cumulative and none shall be given effect to the 
exclusion of the others. No act of Lender or Trustee shall be construed as an 
election to proceed under any one provision herein to the exclusion of any other 
provision. Trustee and Lender shall not be limited exclusively to the rights and 
remedies herein stated but shall be entitled to every right and remedy now or 
hereafter afforded at law or in equity. 
 
         40.      Waiver of Automatic or Supplemental Stay. In the event of the 
                  ---------------------------------------- 
filing of any voluntary or involuntary petition under the Bankruptcy Code by or 
against Borrower (other than an involuntary petition filed by or joined by 
Lender), Borrower shall not assert, or request any other party to assert, that 
the automatic stay under ss. 362 of the Bankruptcy Code shall operate or be 
interpreted to stay, interdict, condition, reduce or inhibit the ability of the 
Lender to enforce any rights it has by virtue of this Security Instrument, or 
any other rights that Lender has, whether now or hereafter acquired, against any 
Guarantor. Further, Borrower shall not seek a supplemental stay or any other 
relief, whether injunctive or otherwise, pursuant to ss.105 of the Bankruptcy 
Code or any other provision therein to stay, interdict, condition, reduce or 
inhibit the ability of Lender to enforce any rights it has by virtue of this 
Security Instrument against any Guarantor. The waivers contained in this 
paragraph are a material inducement to Lender's willingness to make the Loan, 
and Borrower acknowledges and agrees that no grounds exist for equitable relief 
which would bar, delay or impede the exercise by Lender of its rights and 
remedies against Borrower or any Guarantor. 
 
         41.      Bankruptcy Acknowledgment. In the event the Mortgaged Property 
                  ------------------------- 
or any portion thereof or interest therein becomes property of any bankruptcy 
estate or subject to any state or federal insolvency proceeding, then Lender 
shall immediately become entitled, in addition to all other relief to which 
Lender may be entitled under this Security Instrument, to obtain: (a) an order 
from the Bankruptcy Court or other appropriate court granting immediate relief 
from any automatic stay laws (including ss.362 of the Bankruptcy Code) so to 
permit Lender to pursue its rights and remedies against Borrower as provided 
under this Security Instrument and all other rights and remedies of Lender at 
law and in equity under applicable state law; and (b) an order from the 
Bankruptcy Court prohibiting Borrower's use of all "cash collateral" as defined 
under ss.363 of the Bankruptcy Code. In connection with any such orders, 
Borrower shall not contend or allege in any pleading or petition that Lender 
does not have sufficient grounds for relief from the automatic stay. Any 
bankruptcy petition or other action taken by Borrower to stay, condition, or 
inhibit Lender from exercising its remedies are hereby admitted by Borrower to 
be in bad faith and Borrower further admits that Lender would have just cause 
for relief from the automatic stay in order to take such actions authorized by 
state law. 
 
         42.      No Oral Change. This Security Instrument, and any provisions 
                  -------------- 
hereof, may not be modified, amended, waived, extended, changed, discharged or 
terminated orally or by any act or failure to act on the part of Borrower or 
Lender, but only by an agreement in writing signed by the party against whom 
enforcement of any modification, amendment, waiver, extension, change, discharge 
or termination is sought. 



 
         43.      Liability. If Borrower consists of more than one person, the 
                  --------- 
obligations and liabilities of each such person hereunder shall be joint and 
several. This Security Instrument shall be binding upon and inure to the benefit 
of Borrower and Lender and their respective successors and assigns forever. 
 
         44.      Inapplicable Provisions. If any term, covenant or condition of 
                  ----------------------- 
the Note or this Security Instrument is held to be invalid, illegal or 
unenforceable in any respect, the Note and this Security Instrument shall be 
construed without such provision. 
 
         45.      Headings, Etc. The headings and captions of various paragraphs 
                  -------------- 
of this Security Instrument are for convenience of reference only and are not 
to be construed as defining or limiting, in any way, the scope or intent of the 
provisions hereof. 
 
         46.      Concerning the Trustee. Trustee shall be under no duty to take 
                  ---------------------- 
any action hereunder except as expressly required hereunder or by law, or 
to perform any act which would impose upon Trustee any expense or liability, or 
require the Trustee to institute or defend any suit in respect hereof, unless 
properly indemnified to Trustee's reasonable satisfaction. Trustee, by 
acceptance of this Security Instrument, covenants to perform and fulfill the 
trusts herein created, being liable, however, only for willful negligence or 
misconduct, and hereby waives any statutory fee and agrees to accept reasonable 
compensation in lieu thereof for any services rendered by Trustee hereunder. 
Trustee may resign at any time upon giving thirty (30) days' notice to Lender. 
In the event of the death, removal, resignation, or refusal or inability to act 
of Trustee or any duly appointed successor Trustee, or in Lender's sole 
discretion for any reason whatsoever, Lender, from time to time without notice 
and without specifying any reason therefor and without applying to any court, 
may select and appoint a successor trustee by an instrument recorded wherever 
this Security Instrument is recorded and all powers, rights, duties and 
authority of Trustee hereunder shall thereupon become vested in such successor. 
Such successor trustee shall not be required to give bond for the faithful 
performance of the duties of Trustee hereunder unless required by Lender. The 
procedure provided for in this Security Instrument for the appointment of a 
successor for the Trustee shall be in addition to and not in exclusion of any 
other provisions for such an appointment, by law or otherwise. 
 
         47.      Trustee's Costs. Borrower shall pay all costs, fees and 
                  --------------- 
expenses incurred by Trustee and Trustee's agents and counsel in connection with 
the Trustee's performance of its duties hereunder and all such costs, fees and 
expenses shall be secured by this Security Instrument. 
 
         48.      Counterparts. This Security Instrument may be executed in any 
                  ------------ 
number of counterparts, each of which shall be deemed to be an original and all 
of which when taken together shall constitute one and the same Security 
Instrument. 
 
         49.      Definitions. Unless the context clearly indicates a contrary 
                  ----------- 
intent or unless otherwise specifically provided herein, words used in this 
Security Instrument (including pronouns) shall include the corresponding 
masculine, feminine or neuter forms, and the singular form such words shall 
include the plural and vice versa. The word "Borrower" shall mean "each Borrower 
                                             -------- 
and any subsequent owner or owners of the Mortgaged Property or any part thereof 
or any interest therein"; the word "Lender" shall mean "Lender and any 
                                    ------ 
subsequent holder of the Note"; the word "Trustee" shall mean "Trustee and any 
                                          ------- 
successor trustee under this Security Instrument; the word "Note" shall mean 
                                                            ---- 
"the Note and any other evidence of indebtedness secured by this Security 
Instrument"; the word "person" shall include an individual, corporation, 
                       ------ 
partnership, limited partnership, limited liability partnership, limited 
liability company, trust, unincorporated association, government, governmental 
authority and any other entity; and the words "Mortgaged Property" shall include 
                                               ------------------ 
any portion of the Mortgaged Property and any interest therein. Additionally, 
the word "Guarantor" shall mean any person or entity guaranteeing or 
          --------- 
indemnifying payment of the Debt or any portion thereof or performance by 
Borrower of any of the terms of this Security Instrument, the Note or the Other 
Security Documents, including, without limitation, any person or entity 
executing the Non-Recourse Indemnification Agreement delivered to Lender in 
connection with the Loan. 
 
         50.      Homestead. Borrower hereby waives and renounces all homestead 
                  --------- 
and exemption rights provided by the constitution and the laws of the United 
States and of any state, in and to the Mortgaged Property as against the 
collection of the Debt, or any part hereof. 
 
         51.      Assignments. Lender shall have the right to assign or transfer 
                  ----------- 
its rights under this Security Instrument without limitation. Any assignee or 
transferee shall be entitled to all the benefits afforded Lender under this 



Security Instrument. 
 
         52.      Exculpation. Notwithstanding anything to the contrary 
                  ----------- 
contained in this Security Instrument, the liability of Borrower for the payment 
of the Debt and for the performance of the other agreements, covenants and 
obligations contained herein, in the Note or in any of the Other Security 
Documents shall be limited as set forth in Paragraph 12 of the Note. 
 
         53.      Integration. This Security Instrument, the Note and the Other 
                  ----------- 
Security Documents embody the entire agreement by and between Borrower and 
Lender with respect to the Loan, and any and all prior correspondence, 
discussions or negotiations are deemed merged therein; provided, however, that 
                                                       --------  ------- 
except to the extent inconsistent with the specific terms and provisions of this 
Security Instrument, the Note and the Other Security Documents, all 
representations, warranties, statements, covenants and agreements of Borrower 
contained in any loan commitment and/or loan application executed in connection 
with the Loan shall survive the funding of the Loan, any termination, 
satisfaction, or assignment of this Security Instrument and the exercise by 
Lender of any of its rights or remedies hereunder, including but not limited to, 
the acquisition of the Mortgaged Property by foreclosure or a conveyance in 
lieu of foreclosure. 
 
         54.      Applicable Law; Jurisdiction. This Security Instrument shall 
                  ---------------------------- 
be governed and construed in accordance with the laws of the state in which the 
Premises and Improvements encumbered by this Security Instrument are located. 
Borrower hereby submits to personal jurisdiction in the state courts located in 
said state and the federal courts of the United States of America located in 
said state for the enforcement of Borrower's obligations hereunder and waives 
any and all personal rights under the law of any other state to object to 
jurisdiction within such state for the purposes of any action, suit, 
proceeding or litigation to enforce such obligations of Borrower. 
 
         55.      Single Purpose Entity. 
                  --------------------- 
 
         (a)      Until the Debt has been paid in full to Lender, Borrower's 
organizational documents will provide that Borrower's sole business purpose 
shall be the acquisition, ownership and operation of the Mortgaged Property. 
Borrower shall at all times during the term of the Note conduct its business 
affairs in compliance with such organizational documents. In addition, Borrower 
represents and warrants to, and covenants and agrees with Lender that Borrower 
has not and shall not: (a) engage in any business or activity other than the 
ownership, operation and maintenance of the Mortgaged Property, and activities 
incidental thereto; (b) acquire or own any material assets other than (i) the 
Mortgaged Property, and (ii) such incidental personal property as may be 
necessary for the operation of the Mortgaged Property; (c) merge into or 
consolidate with any person or entity or dissolve, terminate or liquidate in 
whole or in part, transfer or otherwise dispose of all or substantially all of 
its assets or change its legal structure, without in each case Lender's prior 
written consent; (d) fail to preserve its existence as an entity duly 
organized, validly existing and in good standing (if applicable) under the laws 
of the jurisdiction of its organization or formation, or without the prior 
written consent of Lender, amend, modify, terminate or fail to comply with the 
provisions of Borrower's partnership agreement, articles or certificate of 
incorporation, articles of organization, operating agreement, or similar 
organizational documents, as the case may be, as same may be further amended or 
supplemented, if such amendment, modification, termination or failure to comply 
would adversely affect the ability of Borrower to perform its obligations 
hereunder, under the Note or under the Other Security Documents; (e) own any 
subsidiary or make any investment in, any person or entity without the prior 
written consent of Lender; (f) commingle its assets with the assets of any of 
its general partners, managing members, shareholders, affiliates, principals or 
any other person or entity; (g) incur any debt, secured or unsecured, direct or 
contingent (including guaranteeing any obligation), other than the Debt, 
excepting trade payables (which must be paid when due) incurred by Borrower in 
the ordinary course of its business of owning and operating the Mortgaged 
Property; (h) fail to maintain its records, books of account and bank accounts 
separate and apart from those of the general partners, managing members, 
shareholders, principals and affiliates of Borrower, the affiliates of a general 
partner or managing member of Borrower, and any other person or entity; (i) 
enter into any contract or agreement with any general partner, managing member, 
shareholder, principal or affiliate of Borrower, any Guarantor or any 
indemnitor, or any general partner, managing member, shareholder, principal or 
affiliate thereof, except upon terms and conditions that are intrinsically fair 
and substantially similar to those that would be available on an arms-length 
basis with third parties other than any general partner, managing member, 
shareholder, principal or affiliate of Borrower, any Guarantor or any 
indemnitor, or any general partner, managing member, shareholder, principal or 
affiliate thereof; (j) seek the dissolution or winding up in whole, or in part, 
of Borrower; (k) maintain its assets in such a manner that it will be costly or 
difficult to segregate, ascertain or identify its individual assets from those 
of any general partner, managing member, shareholder, principal or affiliate of 
Borrower, or any general partner, managing member, shareholder, principal or 
affiliate thereof or any other person; (l) hold itself out to be responsible for 
the debts of another person; (m) make any loans to any third party; (n) fail 
either to hold itself out to the public as a legal entity separate and distinct 
from any other entity or person or to conduct its business solely in its own 
name in order not (i) to mislead others as to the identity with which such 
other party is transacting business, or (ii) to suggest that Borrower is 
responsible for the debts of any third party (including any general partner, 
managing member, shareholder, principal or affiliate of Borrower, or any general 



partner, managing member, shareholder, principal or affiliate thereof); (o) fail 
to maintain adequate capital for the normal obligations reasonably foreseeable 
in a business of its size and character and in light of its contemplated 
business operations; or (p) file or consent to the filing of any petition, 
either voluntary or involuntary, to take advantage of any applicable 
insolvency, bankruptcy, liquidation or reorganization statute, or make an 
assignment for the benefit of creditors. 
 
         (b)      In addition to the foregoing, if Borrower or its Controlling 
Entity is a single member limited liability company, it must be organized under 
the laws of Delaware, its organizational documents must also contain 
continuation of existence provisions acceptable to Lender, it must cause an 
acceptable Delaware counsel to deliver acceptable non-consolidation and 
non-dissolution opinions to Lender and it must satisfy any other requirements 
imposed by Lender. 
 
         (c)      If the original principal amount of the Loan was 
$20,000,000.00 or more, then, in addition to the foregoing: 
 
              (i) Borrower's organizational documents shall require unanimous 
         consent of all shareholders, members, partners or other owners of an 
         equity ownership interest in Borrower prior to the filing of petition 
         in bankruptcy, or for the dissolution, liquidation, consolidation, 
         merger or sale of all or substantially all of Borrower's assets. 
 
             (ii) Borrower must have (A) at least two Independent Controlling 
         Persons (hereinafter defined), and (B) organizational documents 
         requiring the unanimous consent of all directors, members, partners or 
         other persons having similar decision-making authority with respect to 
         Borrower (each, a "Controlling Person") prior to the filing of petition 
                            ------------------ 
         in bankruptcy, or for the dissolution, liquidation, consolidation, 
         merger or sale of all or substantially all of either Borrower's assets. 
         The term "Independent Controlling Person" shall mean a Controlling 
                   ------------------------------ 
         Person approved by Lender who shall at no time during the term of the 
         Loan be, or have been within the 5 years immediately preceding becoming 
         an Independent Controlling Person, (1) an employee, director, member, 
         stockholder, partner or employee of Borrower or of any of its 
         Affiliates (hereinafter defined), (2) a customer of or supplier to 
         (including any attorney, accountant, broker or banker) to Borrower or 
         any of its Affiliates, or (3) an immediate family member of any such 
         employee, director, member, stockholder, partner, customer or supplier. 
         The term "Affiliate" shall mean any person or entity (I) which owns 
                   --------- 
         beneficially, directly or indirectly, ten percent (10%) or more of the 
         outstanding ownership interest in Borrower (each, an "Owning 
                                                               ------ 
         Affiliate"), or (II) of which ten percent (10%) or more of its 
         --------- 
         outstanding ownership interest is owned beneficially, directly or 
         indirectly, by any Owning Affiliate, or (III) which is controlled by 
         any Owning Affiliate, as the term "control" is defined under Section 
         230.405 of the Rules and Regulations of the Securities and Exchange 
         Commission, 17 C.F.R. Section 230.405, or (IV) any immediate family 
         member of the foregoing. 
 
            (iii) Borrower agrees that its Controlling Entity shall also be 
         subject to all of the requirements contained in this section, except 
         that its organizational documents shall prohibit it from engaging in 
         any business or activity other than the operation and maintenance of 
         the Mortgaged Property, and activities incidental thereto, or acquiring 
         or owning any material assets other than its interest in Borrower. 
 
         56.      Fixture Filing. This Security Instrument shall be deemed a 
                  -------------- 
fixture filing within the meaning of any applicable uniform commercial code, 
and for such purpose, the following information is given: 
 
         Name, address and                   Deer Valley Financial Center, LLC 
         tax identification                           Tax ID No. 20-0115681 
         number of Debtor(s):                Huntington Company, L.L.C. 
                                                      Tax ID No. 86-0723187 
                                             Geneva Company, L.L.C. 
                                                      Tax ID No. 86-0733848 
                                             Metzger Deer Valley, LLC 
                                                      Tax ID No. 77-0608616 
                                             c/o Hannay Investment Properties 
                                             4651 E. Palomino Road 
                                             Phoenix, Arizona  85018 
 
         Name and address                    PNC Bank, National Association 
         of Secured Party                    10851 Mastin, Suite 300 
                                             Overland Park, Kansas 66210 
 
         Description of the type 
         (or items) of property:             See the Recitals herein. 
 
         Description of real estate 
         to which the collateral 
         is attached or upon which 
         it is or will be located:           See Exhibit A hereto. 
 
         Some of the above described collateral is or is to become fixtures upon 
the above-described real estate, and this fixture filing is to be filed for 



record in the public real estate records. 
 
         57.      Prepayment. The Debt may only be prepaid in accordance with 
                  ---------- 
the terms of the Note. 
 
         58.      Default Interest. Upon the occurrence of any Event of Default 
                  ---------------- 
(including, without limitation, the failure of Borrower to pay the Debt in full 
on the Maturity Date), Borrower shall pay interest on the unpaid principal 
balance of the Note at the Default Rate (as defined in the Note). 
 
         59.      Additional Terms and Provisions. Certain additional and 
                  ------------------------------- 
supplemental terms and provisions of this Security Instrument are set forth in 
this paragraph. The terms and provisions of this paragraph control and supersede 
any conflicting terms and provisions contained in this Security Instrument. 
 
         (a)      Boiler and Machinery Insurance. Borrower will not be required 
                  ------------------------------ 
to obtain any separate boiler and machinery insurance with respect to the air 
conditioning units located at the Mortgaged Property as of the closing, or any 
replacements therefore that are substantially similar in size to the existing 
units. 
 
         (b)      Payment of Taxes and Other Charges. The phrase "as the same 
                  ---------------------------------- 
become due and payable" in Paragraph 5(a) is amended to be the phrase "prior to 
the same becoming delinquent". 
 
         (c)      Corrective Maintenance Period. The phrase "should Lender 
                  ----------------------------- 
determine" in the second sentence of Paragraph 9(b) is amended to be the phrase 
"should Lender reasonably determine". 
 
         (d)      Transfer. Any transfer by Huntington Company, L.L.C. or Geneva 
                  -------- 
Company, L.L.C. of their respective ownership interest in the Mortgaged Property 
to any other entity that was a "Borrower" as of the date hereof shall not be 
deemed a "Transfer" under Paragraph 10. 
 
         (e)      Financial Reporting. Each reference to the phrase "thirty (30) 
                  ------------------- 
days" in Paragraph 14(a)(i), Paragraph 14(a)(ii) or Paragraph 14(b) is amended 
to be the phrase "sixty (60) days". 
 
         (f)      Events of Default. Paragraph 18(k) is amended to add the 
                  ----------------- 
phrase "and is not paid within thirty (30) days following such expiration, 
dismissal or final adjudication" at the end thereof. 
 
         (g)      Single Purpose Entity. Paragraph 55(a)(g) is amended to read 
                  --------------------- 
as follows: 
 
                  "(g) incur any debt, secured or unsecured, direct or 
                  contingent (including guaranteeing any obligation), other than 
                  the Debt, excepting trade payables (which must be paid when 
                  due) incurred by Borrower in the ordinary course of its 
                  business of owning and operating the Mortgaged Property and 
                  further excepting advances made to or on behalf of any 
                  Borrower under the terms of that certain Co-Tenancy Agreement 
                  entered into with respect to the Mortgaged Property by all of 
                  the Borrowers contemporaneously with the closing of the Loan;" 
 
         IN WITNESS WHEREOF, Borrower has executed this Deed of Trust, Security 
Agreement, Assignment of Leases and Rents and Fixture Filing to be effective as 
of the day and year first above written. 
 
                                 "Borrower" 
 
                                 DEER VALLEY FINANCIAL CENTER, LLC, 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 "Borrower" 
 
                                 HUNTINGTON COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 



                                             R. Craig Hannay, President 
 
                                 "Borrower" 
 
                                 GENEVA COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
 
                                 "Borrower" 
 
                                 METZGER DEER VALLEY, LLC, 
                                 a Delaware limited liability company 
 
                                 By:     Metzger Family of Saratoga, LLC, 
                                         a New York limited liability company 
                                         Its sole Member 
 
 
                                          By: /s/ Irving L. Metzger 
                                              ------------------------------- 
                                             Irving L. Metzger, Managing Member 
 
 



 
 
 
                                ACKNOWLEDGMENT(S) 
 
 
STATE OF ARIZONA    ) 
                    ) ss. 
COUNTY OF MARICOPA  ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of DEER VALLEY 
FINANCIAL CENTER, LLC, an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
                                         /s/ R. A. Sandidge 
                                         ------------------------------ 
                                         Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of HUNTINGTON 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
 



 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of GENEVA 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared Irving L. Metzger, who acknowledged himself to be the Managing Member 
of Metzger Family of Saratoga, LLC, a New York limited liability company the 
sole Member of METZGER DEER VALLEY, LLC, a Delaware limited liability company, 
and that he, being authorized so to do, executed the foregoing instrument for 
the purposes therein contained, by signing the name of the corporations by 
himself in such capacity. 
 
IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 



 
 
 
                                    EXHIBIT A 
                                Legal Description 
                                ----------------- 
 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 
 
 
 



 
 
 
 
                         ASSIGNMENT OF LEASES AND RENTS 
 
 
 
 
 
 
                        DEER VALLEY FINANCIAL CENTER, LLC 
                           HUNTINGTON COMPANY, L.L.C. 
                             GENEVA COMPANY, L.L.C. 
                            METZGER DEER VALLEY, LLC 
 
                             (collectively Borrower) 
 
 
 
                                       to 
 
 
 
                         PNC BANK, NATIONAL ASSOCIATION 
                                    (Lender) 
 
 
 
 
                               Dated:      September 18, 2003 
 
                               Location:   Deer Valley Financial Center 
                                           22601 N. 19th Avenue 
                                           Phoenix, Arizona  85027 
 
                               RECORD AND RETURN TO: 
 
                               PNC BANK, NATIONAL ASSOCIATION 
                               10851 Mastin, Suite 300 
                               Overland Park, Kansas 66210 
                               Attention:  Closing Department 
 
                               Loan No.:   94-0950186 
 
 
 



 
 
 
         THIS ASSIGNMENT OF LEASES AND RENTS ("Assignment") is made as of 
                                               ---------- 
September 18, 2003, by Deer Valley Financial Center, LLC, an Arizona limited 
liability company, Huntington Company, L.L.C., an Arizona limited liability 
company, Geneva Company, L.L.C., an Arizona limited liability company, and 
Metzger Deer Valley, LLC, a Delaware limited liability company (collectively 
"Borrower"), each having its principal place of business (or residing) at Hannay 
 -------- 
Investment Properties, 4651 E. Palomino Road, Phoenix, Arizona 85108 to PNC 
Bank, National Association ("Lender"), having a mailing address at 10851 Mastin, 
                             ------ 
Suite 300, Overland Park, Kansas 66210. 
 
                                    RECITALS: 
                                    --------- 
 
         THAT Borrower for good and valuable consideration, receipt whereof is 
hereby acknowledged, hereby grants, transfers and absolutely and unconditionally 
assigns to Lender Borrower's entire interest in and to all current and future 
leases, reciprocal easement agreements and other agreements (together with any 
extensions or renewals of the same without further or supplemental assignment), 
now or hereafter made and affecting the use, enjoyment, or occupancy of all or 
any part of that certain real property more particularly described in Exhibit A 
                                                                      --------- 
attached hereto and made a part hereof, together with the buildings, structures, 
fixtures, additions, enlargements, extensions, modifications, repairs, 
replacements and improvements now or hereafter located thereon (hereinafter 
collectively referred to as the "Mortgaged Property"), all of the same being 
                                 ------------------ 
hereinafter collectively referred to as the "Leases"; 
                                             ------ 
 
         TOGETHER WITH all rents (including, without limitation, percentage 
rents), income, issues, revenues, proceeds and profits arising from the Leases 
and all rents, income, issues, revenues, proceeds and profits (including, but 
not limited to, all oil and gas or other mineral royalties and bonuses) from the 
use, enjoyment and occupancy of the Mortgaged Property (hereinafter collectively 
referred to as the "Rents"). 
 
         THIS ASSIGNMENT is made on the following terms, covenants and 
conditions: 
 
1.       Indebtedness Secured. This Assignment is made for the purposes of 
         -------------------- 
         securing: 
 
(a)      The payment of the Debt (hereinafter defined), including, without 
         limitation, the principal sum, interest and all other sums evidenced by 
         that certain Promissory Note (the "Note") executed by Borrower 
         contemporaneously with this Assignment and payable to the order of 
         Lender. 
 
(b)      The performance and discharge of each and every obligation, covenant 
         and agreement of Borrower contained herein, in the Note, in the 
         Security Instrument (as defined in the Note) and in any of the Other 
         Security Documents (as defined in the Note). 
 
2.       Borrower's Warranties. Borrower warrants that: (i) Borrower is the sole 
         --------------------- 
         owner of the entire lessor's interest in the Leases; (ii) the Leases 
         are in all material respects valid and enforceable and have not been 
         altered, modified or amended in any manner since copies of same were 
         last delivered to Lender; (iii) none of the Rents reserved in the 
         Leases have been assigned or otherwise pledged or hypothecated; (iv) 
         none of the Rents have been collected for more than one (1) month in 
         advance; (v) Borrower has full power and authority to execute and 
         deliver this Assignment and the execution and delivery of this 
         Assignment has been duly authorized and does not conflict with or 
         constitute a default under any law, judicial order or other agreement 
         affecting Borrower or the Mortgaged Property; (vi) the premises demised 
         under the Leases have been completed and the tenants under the Leases 
         have accepted the same and have taken possession of the same on a 
         rent-paying basis; (vii) to the best of Borrower's knowledge, there 
         exist no offsets or defenses to the payment of any portion of the 
         Rents; and (viii) other than Leases for all or any part of the 
         Mortgaged Property for residential purposes, for congregate care 
         services or for mini-warehouse storage rentals where such storage 
         rental is less than ten percent (10%) or more of the rentable square 
         footage of such storage facility (collectively "Residential Leases"), 
                                                         ------------------ 
         true and correct copies of all Leases in existence as of the date of 
         this Assignment were delivered to Lender prior to the execution of this 
         Assignment. 
 
3.       Present and Absolute Assignment. Borrower does hereby absolutely and 
         ------------------------------- 
         unconditionally assign to Lender all of Borrower's right, title and 
         interest in all current and future Leases and Rents, it being intended 
         by Borrower that this Assignment constitutes a present, absolute and 
         unconditional assignment and not an assignment for additional security 
         only. Nothing herein shall be construed to bind Lender to the 



         performance of any of the covenants, conditions, or provisions 
         contained in any of the Leases or otherwise to impose any obligation 
         upon Lender. Borrower agrees to execute and deliver to Lender such 
         additional instruments, in form and substance satisfactory to Lender, 
         as Lender may hereinafter require to further evidence and confirm this 
         Assignment. Lender is hereby granted the right to enter the Mortgaged 
         Property for the purpose of enforcing Lender's interest in the Leases 
         and the Rents, this Assignment constituting a present, absolute and 
         unconditional assignment of the Leases and Rents. Nevertheless, subject 
         to the terms hereof, Lender grants to Borrower a revocable license to 
         operate and manage the Mortgaged Property and to collect the Rents. 
         Borrower shall hold the Rents for use in the payment of all current 
         sums due on the Debt. Upon an Event of Default (as defined in the 
         Security Instrument), the license granted to Borrower herein shall be 
         automatically terminated and Lender shall be immediately entitled to 
         receive and apply all Rents, whether or not Lender enters upon and 
         takes possession or control of the Mortgaged Property. Lender is hereby 
         granted the right, at its option, upon the termination of the license 
         granted Borrower herein to enter upon the Mortgaged Property in person, 
         by agent or by court-appointed receiver to collect the Rents. Any Rents 
         collected after the termination of the license herein granted may be 
         applied toward payment of the Debt in such order and manner as Lender, 
         in its sole and absolute discretion, shall deem proper. 
 
4.       Performance of Leases. With respect to all Leases, Borrower shall: (i) 
         --------------------- 
         observe and perform all the obligations imposed upon Borrower as 
         landlord; (ii) not do or permit to be done anything to impair the value 
         of any of the Leases as security for the Debt; (iii) other than 
         Residential Leases, promptly send to Lender copies of all notices of 
         default which Borrower shall send or receive thereunder; (iv) enforce 
         all of the material terms, covenants and conditions which are to be 
         performed by any tenant, short of termination thereof; (v) not collect 
         any of the Rents more than one (1) month in advance; (vi) not execute 
         any other assignment of Borrower's interest in any of the Leases or the 
         Rents; (vii) execute and deliver at the request of Lender all such 
         further assurances, confirmations and assignments in connection with 
         the Mortgaged Property as Lender shall from time to time require; and 
         (viii) not extend any Lease or enter into any new or renewal Lease 
         affecting the Mortgaged Property except as allowed pursuant to this 
         Assignment. 
 
5.       Acts Requiring Lender's Approval. 
         -------------------------------- 
 
(a)      Without obtaining Lender's prior written approval (which shall not be 
         unreasonably withheld), Borrower shall not: 
 
(i)      extend any Lease or enter into any new or renewal Lease affecting the 
         Mortgaged Property; provided, however, that no such approval is 
         required if: (A) such Lease is written on a standard form of lease 
         approved in writing by Lender (the "Approved Lease Form") with no 
                                             ------------------- 
         material changes to such Approved Lease Form; (B) all of the terms of 
         such Lease equal or exceed the requirements set forth in the then 
         applicable Leasing Report (as defined in the Security Instrument); 
         (C) such Lease is an arm's-length transaction with an unrelated 
         third party tenant; (D) an executed copy of such Lease (other than 
         Residential Leases, unless requested by Lender) shall be furnished to 
         Lender within ten (10) days after its execution; (E) such Lease 
         provides that upon Borrower's request the tenant thereunder shall 
         subordinate such Lease to the Security Instrument and shall agree to 
         attorn to Lender and such subordination and attornment shall be 
         evidenced by a written agreement executed by such tenant in form and 
         substance satisfactory to Lender; 
 
(ii)     other than Residential Leases, consent to any assignment of or 
         subletting by any tenant under any of the Leases (except in accordance 
         with the terms of such tenant's Lease); 
 
(iii)    alter, modify, change, cancel or terminate any guaranty of any of the 
         Leases; 
 
(iv)     other than Residential Leases, materially alter, modify, change the 
         terms of, cancel, terminate or accept a surrender of any of the Leases; 
         or 
 
(v)      transfer or permit a transfer of the Mortgaged Property or of any 
         interest therein, even if such a transfer is permitted under the 
         Security Instrument, if such transfer would effect a merger of the 
         estates and rights of, or a termination or diminution of the 
         obligations of, tenants under any of the Leases. 
 
(b)      Notwithstanding anything to the contrary above, Borrower agrees that: 
         (i) Borrower shall not modify, amend, supplement or replace the 
         Approved Lease Form without Lender's prior written approval, which 
         approval shall not be unreasonably withheld; and (ii) Borrower shall 
         not enter into, materially modify, extend, renew or terminate any Lease 
         in respect of twenty percent (20%) or more of the rentable space at the 
         Mortgaged Property without Lender's prior written approval, which 
         approval may be withheld or granted in Lender's sole discretion. 
 
6.       Remedies of Lender. Upon or at any time after an Event of Default, 
         ------------------ 
         Lender may, at its option, without waiving such Event of Default, 



         without notice and without regard to the adequacy of the security for 
         the Debt: (i) in person or by agent, with or without bringing any 
         action or proceeding, or by a receiver appointed by a court, take 
         possession of the Mortgaged Property and have, hold, manage, lease and 
         operate the Mortgaged Property on such terms and for such period of 
         time as Lender may deem proper; (ii) with or without taking possession 
         of the Mortgaged Property in its own name, demand, sue for or otherwise 
         collect and receive all Rents, including those past due and unpaid, and 
         (iii) make from time to time all alterations, renovations, repairs or 
         replacements to the Mortgaged Property as Lender deems proper. Lender 
         may apply any Rents obtained by it to the payment of the following in 
         such manner and order as Lender in its sole and absolute discretion may 
         determine, any law, custom or use to the contrary notwithstanding: (a) 
         all expenses of securing, managing, operating and maintaining the 
         Mortgaged Property, including, without limitation, the salaries, fees 
         and wages of a managing agent and such other employees or agents as 
         Lender may deem necessary or desirable; all taxes, charges, claims, 
         assessments, water charges, sewer rents and any other liens; premiums 
         for all insurance which Lender may deem necessary or desirable; the 
         cost of all alterations, renovations, repairs or replacements; and all 
         expenses incident to taking and retaining possession of the Mortgaged 
         Property; and (b) the Debt, together with all court costs and attorney 
         fees, receiver fees and all other costs and expenses incurred by 
         Lender. Upon the occurrence of an Event of Default, Lender, at its 
         option, may either require Borrower to pay monthly in advance to 
         Lender, or any receiver appointed to collect the Rents, the fair and 
         reasonable rental value for the use and occupation of such part of the 
         Mortgaged Property as may be in possession of Borrower or may require 
         Borrower to vacate and surrender possession of the Mortgaged Property 
         to Lender or to such receiver and, in default thereof, Borrower may be 
         evicted by summary proceedings or otherwise. Borrower grants to Lender 
         its irrevocable power of attorney, coupled with an interest, to take 
         any and all actions allowed hereunder and any or all other actions 
         designated by Lender for the proper management and preservation of the 
         Mortgaged Property. The exercise by Lender of any particular remedy or 
         right hereunder and the collection of the Rents and the application 
         thereof as herein provided shall not be considered a waiver of any 
         Event of Default by Borrower. 
 
7.       No Liability of Lender. Lender shall not be liable for any loss 
         ---------------------- 
         sustained by Borrower resulting from Lender's failure to let the 
         Mortgaged Property after an Event of Default or from any other act or 
         omission of Lender in managing the Mortgaged Property after an Event of 
         Default unless such loss is caused by the willful misconduct and bad 
         faith of Lender. Lender shall not be obligated to perform or discharge 
         any obligation, duty or liability under the Leases or under or by 
         reason of this Assignment. Borrower hereby agrees to hold Lender 
         harmless from any and all liability, loss or damage (including attorney 
         fees and the costs of defense) from any and all claims and demands 
         whatsoever asserted against Lender pursuant to the Leases or this 
         Assignment, including, without limitation, any claims or demands 
         related to any alleged obligations or alleged undertakings on Lender's 
         part to perform or discharge any of the terms, covenants or agreements 
         contained in the Leases. Borrower shall reimburse Lender immediately 
         upon demand for the amount of any such liability, loss or damage, the 
         payment of which shall be secured by this Assignment, by the Security 
         Instrument and by the Other Security Documents. Upon the failure of 
         Borrower to reimburse Lender, Lender may, at its option, declare the 
         entire Debt immediately due and payable. This Assignment shall not 
         obligate or make Lender liable for (i) the control, care, management or 
         repair of the Mortgaged Property, (ii) the carrying out of any of the 
         terms and conditions of the Leases, (iii) any waste committed on the 
         Mortgaged Property by the tenants or any other parties, any dangerous 
         or defective condition of the Mortgaged Property, including without 
         limitation the presence of any Hazardous Material (as defined in the 
         Environmental Indemnity Agreement executed contemporaneously herewith 
         in favor of Lender), or (v) any negligence in the management, upkeep, 
         repair or control of the Mortgaged Property resulting in loss or injury 
         or death to any tenant, licensee, employee or stranger. 
 
8.       Notice to Tenants. Borrower hereby authorizes and directs all tenants 
         ----------------- 
         or occupants now or in the future possessing any rights in the 
         Mortgaged Property pursuant to any of the Leases, upon receipt from 
         Lender of written notice to the effect that Lender is then the holder 
         of the Security Instrument and that a default exists thereunder, under 
         this Assignment, under the Note or under the Other Security Documents, 
         to pay over to Lender all Rents and to continue to do so until 
         otherwise notified by Lender in writing. 
 
9.       Other Security. Lender may take or release other security for the 
         -------------- 
         payment of the Debt, may release any party primarily or secondarily 
         liable therefor and may apply any other security held by it to the 
         reduction or satisfaction of the Debt without prejudice to any of its 
         rights under this Assignment. 
 
10.      Other Remedies. Nothing contained in this Assignment and no act done or 
         -------------- 
         omitted by Lender pursuant to the power and rights granted to Lender 
         hereunder shall be deemed to prejudice or waive Lender's rights and 
         remedies under the Note, the Security Instrument, or the Other Security 
         Documents. Lender's right to collect the Debt and to enforce any other 
         security held by it may be exercised by Lender either prior to, 



         simultaneously with, or subsequent to any action taken by it hereunder. 
 
11.      No Mortgagee-in-Possession. Nothing herein contained shall be construed 
         -------------------------- 
         as constituting Lender a "mortgagee-in-possession" or 
         "beneficiary-in-possession" in the absence of the taking of actual 
         possession of the Mortgaged Property by Lender. Borrower hereby 
         expressly waives and releases all claims and liability against Lender 
         in Lender's exercise of its rights and powers hereunder. 
 
12.      Notices. Except as otherwise specified herein, any notice, consent, 
         ------- 
         request or other communication required or permitted hereunder shall be 
         in writing and shall be deemed properly given if delivered in 
         accordance with the notice requirements contained in the Note. 
 
13.      Conflict of Terms. In case of any conflict between the terms of this 
         ----------------- 
         Assignment and the terms of either the Note or the Security Instrument, 
         the terms of the Note and the Security Instrument shall prevail. 
 
14.      No Oral Change. This Assignment and any provisions hereof may not be 
         -------------- 
         modified, amended, waived, extended, changed, discharged or terminated 
         orally, or by any act or failure to act on the part of Borrower or 
         Lender, but only by an agreement in writing signed by the party against 
         whom the enforcement of any modification, amendment, waiver, extension, 
         change, discharge or termination is sought. 
 
15.      Certain Definitions. Unless the context clearly indicates a contrary 
         ------------------- 
         intent or unless otherwise specifically provided herein, words used in 
         this Assignment (including pronouns) shall include the corresponding 
         masculine, feminine or neuter forms, and the singular form of such 
         words shall include the plural and vice versa. The word "Borrower" 
                                                                  -------- 
         shall mean "each Borrower and any subsequent owner or owners of the 
         Mortgaged Property or any part thereof or any interest therein"; the 
         word "Lender" shall mean "Lender and any subsequent holder of the 
               ------ 
         Note"; the word "Note" shall mean "the Note and any other evidence of 
                          ---- 
         indebtedness secured by the Security Instrument"; the word "person" 
                                                                     ------ 
         shall include an individual, corporation, partnership, trust, 
         unincorporated association, government, governmental authority and any 
         other entity; the words "Mortgaged Property" shall include any portion 
                                  ------------------ 
         of the Mortgaged Property and any interest therein; and the word "Debt" 
                                                                           ---- 
         shall mean all amounts due and payable under the Note, together with 
         all sums due under the Security Instrument and the Other Security 
         Documents, including applicable attorney fees and costs. 
 
16.      Non-Waiver. The failure of Lender to insist upon strict performance of 
         ---------- 
         any term hereof shall not be deemed to be a waiver of any term of this 
         Assignment. Borrower shall not be relieved of Borrower's obligations 
         hereunder by reason of (i) failure of Lender to comply with any request 
         of Borrower or any other party to take any action to enforce any of the 
         provisions hereof or of the Security Instrument, the Note or the Other 
         Security Documents; (ii) the release, regardless of consideration, of 
         the whole or any part of the Mortgaged Property, or (iii) any agreement 
         or stipulation by Lender extending the time of payment or otherwise 
         modifying or supplementing the terms of this Assignment, the Note, the 
         Security Instrument or the Other Security Documents. Lender may resort 
         for the payment of the Debt to any other security held by Lender in 
         such order and manner as Lender, in its sole and absolute discretion, 
         may elect. Lender may take any action to recover the Debt, or any 
         portion thereof or to enforce any covenant hereof without prejudice to 
         the right of Lender thereafter to enforce its rights under this 
         Assignment. The rights of Lender under this Assignment shall be 
         separate, distinct and cumulative and none shall be given effect to the 
         exclusion of the others. No act of Lender shall be construed as an 
         election to proceed under any one provision herein to the exclusion of 
         any other provision. 
 
17.      Inapplicable Terms, Covenants or Conditions. If any term, covenant or 
         ------------------------------------------- 
         condition of this Assignment is held to be invalid, illegal or 
         unenforceable in any respect, this Assignment shall be construed 
         without such term, covenant or condition. 
 
18.      Applicable Law; Jurisdiction. This Assignment shall be governed and 
         ---------------------------- 
         construed in accordance with the laws of the state in which the real 
         property encumbered by the Security Instrument is located. Borrower 
         hereby submits to personal jurisdiction in the state courts located in 
         said state and the federal courts of the United States of America 
         located in said state for the enforcement of Borrower's obligations 
         hereunder and waives any and all personal rights under the law of any 
         other state to object to jurisdiction within such state for the 
         purposes of any action, suit, proceeding or litigation to enforce such 
         obligations of Borrower. 
 



19.      Termination of Assignment. Upon payment in full of the Debt and the 
         ------------------------- 
         delivery and recording of a satisfaction, conveyance or discharge of 
         the Security Instrument duly executed by Lender, this Assignment shall 
         be deemed null and void and of no further effect. 
 
20.      Successors and Assigns. Lender shall have the right to assign or 
         ---------------------- 
         transfer its rights under this Assignment without limitation. This 
         Assignment, together with the covenants and warranties herein 
         contained, shall inure to the benefit of Lender and any subsequent 
         holder of the Note and beneficiary under the Security Instrument and 
         shall be binding upon Borrower, its heirs, executors, administrators, 
         successors and assigns and any subsequent owner of the Mortgaged 
         Property. 
 
21.      Counterparts. This Assignment may be executed in any number of 
         ------------ 
         counterparts, each of which shall be deemed to be an original and all 
         of which when taken together shall constitute one and the same 
         Assignment. 
 
22.      WAIVER OF JURY TRIAL. BORROWER AND LENDER HEREBY KNOWINGLY, VOLUNTARILY 
         -------------------- 
         AND INTENTIONALLY WAIVE ANY RIGHT THEY, OR THEIR RESPECTIVE SUCCESSORS 
         OR ASSIGNS, MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION IN 
         CONNECTION WITH THIS ASSIGNMENT, THE NOTE, THE SECURITY INSTRUMENT OR 
         ANY OF THE OTHER SECURITY DOCUMENTS, OR ANY COURSE OF CONDUCT, COURSE 
         OF DEALING, STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF BORROWER 
         OR LENDER. THIS PROVISION IS A MATERIAL INDUCEMENT FOR LENDER'S MAKING 
         OF THE LOAN SECURED BY THE SECURITY INSTRUMENT AND THE OTHER SECURITY 
         DOCUMENTS. 
 
23.      Additional Terms and Provisions. Certain additional and supplemental 
         ------------------------------- 
         terms and provisions of this Assignment are set forth in this 
         paragraph. The terms and provisions of this paragraph control and 
         supersede any conflicting terms and provisions contained in this 
         Assignment. 
 
(a)      Acts Requiring Lender's Approval. Paragraph 5(b)(ii) is amended to read 
         -------------------------------- 
         as follows: 
 
              "(ii) Borrower shall not enter into, materially modify, extend, 
              renew or terminate any Lease in respect of twenty percent (20%) or 
              more of the rentable space at the Mortgaged Property without 
              Lender's prior written approval, in Lender's reasonable 
              discretion, not to be unreasonably withheld or delayed (PNC Bank 
              agreeing that it shall be deemed to have given such approval if it 
              has not responded to Borrower's request for such approval within 
              15 days after its receipt of Borrower's request for such 
              approval)." 
 
               THE REMAINDER OF THIS PAGE IS INTENTIONALLY BLANK. 
 
 
 



 
 
 
         IN WITNESS WHEREOF, Borrower has executed this Assignment of Leases and 
Rents to be effective as of the day and year first above written. 
 
                                 "Borrower" 
 
                                 DEER VALLEY FINANCIAL CENTER, LLC, 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 "Borrower" 
 
                                 HUNTINGTON COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 "Borrower" 
 
                                 GENEVA COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 



 
 
 
                                 "Borrower" 
 
                                 METZGER DEER VALLEY, LLC, 
                                 a Delaware limited liability company 
 
                                 By:     Metzger Family of Saratoga, LLC, 
                                         a New York limited liability company 
                                         Its sole Member 
 
 
                                         By: /s/ Irving L. Metzger 
                                             -------------------------------- 
                                             Irving L. Metzger, Managing Member 
 
 



 
 
 
                                ACKNOWLEDGMENT(S) 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of DEER VALLEY 
FINANCIAL CENTER, LLC, an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of HUNTINGTON 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
 



 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of GENEVA 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared Irving L. Metzger, who acknowledged himself to be the Managing Member 
of Metzger Family of Saratoga, LLC, a New York limited liability company the 
sole Member of METZGER DEER VALLEY, LLC, a Delaware limited liability company, 
and that he, being authorized so to do, executed the foregoing instrument for 
the purposes therein contained, by signing the name of the corporations by 
himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
 



 
 
 
                                    EXHIBIT A 
                                Legal Description 
                                ----------------- 
 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 
 
 
 



 
 
                                                             Loan No. 94-0950186 
 
                        ENVIRONMENTAL INDEMNITY AGREEMENT 
                        --------------------------------- 
 
         THIS ENVIRONMENTAL INDEMNITY AGREEMENT (the "Indemnity") is entered 
                                                      --------- 
into as of September 18, 2003, by the undersigned ("Indemnitor") in favor of PNC 
                                                    ---------- 
Bank, National Association ("Lender"). 
                             ------ 
 
                                    RECITALS: 
                                    --------- 
 
         A. Contemporaneously with this Indemnity, Deer Valley Financial Center, 
LLC, an Arizona limited liability company, Huntington Company, L.L.C., an 
Arizona limited liability company, Geneva Company, L.L.C., an Arizona limited 
liability company, and Metzger Deer Valley, LLC, a Delaware limited liability 
company (collectively "Borrower") have executed and delivered a Promissory Note 
                       -------- 
(the "Note") to Lender evidencing Lender's loan to Borrower in the amount of 
      ---- 
$11,625,000.00 (the "Loan"). 
                     ---- 
 
         B. The Note is secured by, among other security: (i) the Security 
Instrument (as defined in the Note), which Security Instrument encumbers the 
property described therein (the "Mortgaged Property") and including, without 
                                 ------------------ 
limitation, the real property more particularly described in Exhibit A attached 
                                                             --------- 
hereto, and the Other Security Documents (as defined in the Security 
Instrument). The Note, the Security Instrument and the Other Security Documents 
are hereinafter collectively referred to as the "Loan Documents". 
                                                 -------------- 
 
         C. As a condition to making the Loan, Lender has required that 
Indemnitor indemnify Lender with respect to the matters set forth herein. 
 
         D. The extension of the Loan to Borrower is a substantial benefit to 
Indemnitor, and Indemnitor therefore has agreed to provide Lender the indemnity 
described herein. 
 
         NOW, THEREFORE, in consideration of the foregoing, of Lender making the 
Loan and other valuable consideration, the receipt and adequacy of which is 
hereby acknowledged, Indemnitor agrees as follows: 
 
1. Certain Defined Terms. Unless otherwise expressly herein provided, each 
   --------------------- 
defined term in this Indemnity, as indicated by the initial capitalization 
thereof, shall have the meaning set forth in the Loan Documents. As used herein, 
the singular shall include the plural and the masculine shall include the 
feminine and neuter and vice versa, if the context so requires. The following 
terms shall have the following meanings: 
 
(a) "Affiliates" the respective successors, assigns and participants, parent, 
     ---------- 
subsidiary and affiliated corporations and entities of any Indemnitor, and the 
respective partners, directors, officers, agents, attorneys and employees of 
each of the foregoing. 
 
(b) "CERCLA" means the Comprehensive Environmental Response, Compensation, and 
     ------ 
Liability Act of 1980 (42 U.S.C. ss. 9601 et seq.), as heretofore or hereafter 
amended from time to time. 
 
(c) "Environmental Laws" means all present and future laws (whether common law, 
     ------------------ 
statute, rule, regulation or otherwise), permits and other requirements of 
governmental authorities relating to the environment or to any Hazardous 
Material or Hazardous Material Activity, including, without limitation, CERCLA; 
the Hazardous Materials Transportation Act; the Resource Conservation and 
Recovery Act; the Toxic Substance Control Act; the Clean Air Act; the Federal 
Water Pollution Control Act; the Hazardous Substance Control Act; the Emergency 
Planning and Community Right to Know Act; the Occupational Safety and Health 
Act; the Underground Tank Act of 1984; any so-called "Super-Fund" or 
"Super-Lien" law, or any other federal, state or local statute, law, ordinance, 
code, rule, regulation, order or decree regulating, relating to, or imposing 
liability or standards of conduct concerning any hazardous, toxic or dangerous 
waste, substance or material, as of now or at any time hereafter in effect. 
 
(d) "Environmental Report" means the Phase 1 Environmental Site Assessment dated 
     -------------------- 
July 23, 2003, prepared by EMG in favor of Lender. 
 
(e) "Foreclosure Transfer" means the transfer of title to all or any part of the 
     -------------------- 
Mortgaged Property in connection with a foreclosure of the Security Instrument, 
including, without limitation, a sale pursuant to judicial decree or power of 
sale, or by deed in lieu of such foreclosure. 
 



(f) "Hazardous Material" means, at any time: (i) any substance that is then 
     ------------------ 
defined or listed in, or otherwise classified, designated or regulated pursuant 
to any applicable Environmental Laws as a "hazardous substance", "hazardous 
material", "hazardous waste", "infectious waste", "toxic substance", "toxic 
pollutant" or any other formulation intended to define, list, or classify 
substances by reason of deleterious properties such as radioactivity, 
ignitability, corrosivity, reactivity, carcinogenicity, toxicity, explosiveness, 
reproductive toxicity or "EP toxicity"; (ii) any petroleum and petroleum 
byproducts, drilling fluids, produced waters and other wastes associated with 
the exploration, development or production of crude oil, natural gas or 
geothermal resources; (iii) asbestos and polychlorinated biphenyls; and (iv) any 
other material or substance, naturally occurring or otherwise, which causes or 
poses a threat to cause a contamination or nuisance on the Mortgaged Property or 
any adjacent property or a hazard to the environment or to the health or safety 
of persons on the Mortgaged Property or any adjacent property. 
 
(g) "Hazardous Material Activity" means any actual, proposed or threatened 
     --------------------------- 
storage, holding, existence, release, emission, discharge, generation, 
processing, abatement, removal, disposition, handling or transportation of any 
Hazardous Material from, under, into or on the Mortgaged Property or surrounding 
property. 
 
(h) "Indemnitor" means any person or entity executing this Indemnity. 
     ---------- 
 
(i) "Lender" means Lender, any person or entity that may acquire the Mortgaged 
     ------ 
Property in connection with any Foreclosure Transfer and their respective 
successors, assigns and participants, parent, subsidiary and affiliated 
corporations and entities, and the respective partners, directors, officers, 
agents, attorneys and employees of each of the foregoing. 
 
(j) "Losses" means any and all losses, liabilities, damages, demands, claims, 
     ------ 
actions, judgments, causes of action, assessments, penalties, costs and expenses 
(including, without limitation, all fees and costs of any attorneys and 
accountants, including on appeal and in any bankruptcy case or proceeding) and 
all consequential damages. 
 
(k) "Environmental Losses" means Losses suffered or incurred by Lender arising 
     -------------------- 
out of or as a result of: (i) any breach of any representation, warranty, 
covenant or agreement contained herein; (ii) the occurrence of any Hazardous 
Material Activity prior to a Foreclosure Transfer; (iii) any violation of any 
applicable Environmental Laws relating to the Mortgaged Property or the 
ownership, use, maintenance, occupancy or operation thereof prior to a 
Foreclosure Transfer; (iv) any investigation, inquiry, order, hearing, action, 
or other proceeding by or before any governmental agency in connection with any 
Hazardous Material Activity occurring or allegedly occurring prior to a 
Foreclosure Transfer; or (v) any claim, demand or cause of action, or any action 
or other proceeding, whether meritorious or not, brought or asserted against 
Lender to the extent directly or indirectly relating to, arising from or based 
on any of the matters described in clauses (i), (ii), (iii) or (iv) above, or 
any allegation of any such matters. 
 
2. Indemnity. Indemnitor hereby assumes liability for and agrees to pay, 
   --------- 
protect, indemnify, defend and hold harmless Lender from and against any and all 
Environmental Losses, excluding any such losses arising from Lender's gross 
negligence or willful misconduct. A separate right of action hereunder shall 
arise each time Lender acquires knowledge of any matter indemnified by 
Indemnitor under this Indemnity. Separate successive actions may be brought 
hereunder to enforce any of the provisions hereof at any time and from time to 
time. No action hereunder shall preclude any subsequent action, and Indemnitor 
hereby waives and covenants not to assert any defense in the nature of splitting 
of causes of action or merger or judgments. Each person or party executing the 
Indemnity agrees that the liability hereunder shall be joint and several. 
 
3. Covenants and Representations. Indemnitor hereby represents and warrants to 
   ----------------------------- 
Lender that, to the best of its knowledge, after due inquiry and investigation, 
the Mortgaged Property is not subject to any private or governmental lien or 
judicial or administrative notice or action relating to any Hazardous Material; 
and except as disclosed to Lender in the Environmental Report: (a) the Mortgaged 
Property is not in violation of any Environmental Laws; (b) no Hazardous 
Material is present at the Mortgaged Property; (c) no Hazardous Material has 
been discharged, generated, treated, disposed of or stored on, incorporated in, 
or removed or transported from the Mortgaged Property otherwise than in 
compliance with all Environmental Laws; and (d) no underground storage tanks 
exist on any of the Mortgaged Property. Until a Foreclosure Transfer, Indemnitor 
shall keep the Mortgaged Property free from Hazardous Material and in compliance 
with all Environmental Laws. Indemnitor shall notify Lender within five (5) 
business days after it becomes aware of the existence of any Hazardous Material 
on, or any alleged or actual violation of any Environmental Laws with respect 
to, the Mortgaged Property. Indemnitor shall remove any such Hazardous Material 
and/or cure any such violations, as applicable, as required by law, promptly 
after it becomes aware of same, at its sole expense. Nothing herein shall 
prevent Indemnitor from recovering such expenses from any other party (excluding 
Lender) that may be liable for such removal or cure. If, at any time and from 
time to time until the occurrence of a Foreclosure Transfer, Lender has 
reasonable cause to believe that Indemnitor has violated, or permitted any 
violations, any breach of the foregoing, then Indemnitor shall provide, at its 
sole expense, an inspection or audit of the Mortgaged Property prepared by a 



licensed hydrogeologist or licensed environmental engineer approved by Lender 
indicating the presence or absence of Hazardous Material on, or violation of 
Environmental Laws at the Mortgaged Property. If Indemnitor fails to provide 
such inspection or audit within thirty (30) days after such request, Lender may 
order same, and Indemnitor hereby grants to Lender and its employees and agents 
access to the Mortgaged Property to undertake such inspection or audit. The cost 
of such inspection or audit shall be immediately due and payable, shall be added 
to the Debt (as defined in the Note) and shall bear interest at the Default Rate 
from the date expended by Lender until paid by Indemnitor. 
 
4. Absolute Indemnity; Waiver of Subrogation and Other Rights. This Indemnity is 
   ---------------------------------------------------------- 
absolute, unconditional, present and continuing. It is not conditioned or 
contingent upon any attempt to enforce Lender's rights against Borrower or the 
Mortgaged Property, to collect from Borrower or any other person or entity or 
upon any other condition or contingency not set forth herein. Lender shall have 
the right to proceed against Indemnitor without taking any prior action to 
enforce the obligations of Borrower under the Loan Documents or the obligations 
of any other indemnitor under any indemnity. Furthermore, Lender in its sole 
discretion, without prior notice to or consent of Indemnitor, may elect to: (a) 
foreclose either judicially or nonjudicially against any real or personal 
property security it may hold for the Loan; (b) accept a transfer of any such 
security in lieu of foreclosure; (c) compromise or adjust the Loan or any part 
of it or make any other accommodation with Borrower or Indemnitor; or (d) 
exercise any other remedy against Borrower or any security. No such action by 
Lender shall release or limit the liability of Indemnitor, who shall remain 
liable under this Indemnity after the action, even if the effect of the action 
is to deprive Indemnitor of any subrogation rights, rights of indemnity, or 
other rights to collect reimbursement from Borrower for any sums paid to Lender, 
whether contractual or arising by operation of law or otherwise. Indemnitor, for 
itself and its Affiliates, expressly agrees that under no circumstances shall it 
be deemed to have any right, title, interest or claim in or to any real or 
personal property to be held by Lender or any third party after any Foreclosure 
Transfer. The rights and remedies of Lender under this Indemnity shall be 
separate, distinct and cumulative and none shall be given effect to the 
exclusion of the others. No act of Lender shall be construed as an election to 
proceed under any one provision herein to the exclusion of any other provision. 
Lender shall not be limited exclusively to the rights and remedies herein stated 
but shall be entitled to every right and remedy now or hereafter afforded at law 
or in equity. 
 
         Regardless of whether Indemnitor may have made any payments to Lender, 
Indemnitor forever waives: (I) all rights of subrogation, all rights of 
indemnity, and any other rights to collect reimbursement from Borrower for any 
sums paid to Lender, whether contractual or arising by operation of law or 
otherwise; (II) all rights to enforce any remedy that Lender may have against 
Borrower; and (III) all rights to participate in any security now or later to be 
held by Lender for the Loan. 
 
5. Extent of Liability; Waivers. This Indemnity is a separate, unsecured 
   ---------------------------- 
obligation of Indemnitor to the Lender and is not secured by the Security 
Instrument or any of the Other Security Documents. This Indemnity is given 
solely to protect Lender against Environmental Losses, and not as additional 
security for, or as a means of repayment of, the Loan. Indemnitor's obligations 
under this Indemnity are independent of, and shall not be measured or affected 
by: (a) any amounts at any time owing under or secured by the Loan Documents; 
(b) the sufficiency or insufficiency of any collateral securing the repayment of 
the Loan; (c) any obligations of Borrower under the Loan Documents; (d) any 
consideration given by Lender or any other party in order to acquire the 
Mortgaged Property or any portion thereof; (e) the modification, expiration or 
termination of any Loan Document; (f) the discharge or repayment in full of the 
Loan (including, without limitation, by amounts paid or credit bid at a 
foreclosure sale or by discharge in connection with a deed in lieu of 
foreclosure); (g) any limitations on Lender's recourse for recovery of the Loan; 
(h) any extensions of time for performance under the Loan Documents, whether 
prior to or after maturity; (i) the release of any collateral securing the Loan, 
or the release (by operation of law or otherwise) of Borrower or any other 
indemnitor from performance or observance of any of the agreements, covenants, 
terms or conditions contained in any of the Loan Documents; or (j) any failure 
to give Indemnitor any notices of acceptance, default or otherwise; (k) any 
other indemnity now or hereafter executed by any other person in connection with 
the Loan; (l) any rights, powers or privileges Lender may now or hereafter have 
against any person, entity or collateral; (m) any assignment for the benefit of 
creditors by Borrower or, if Borrower is a partnership, any general partner of 
Borrower; (n) any appointment of a receiver, liquidator or trustee (other than 
any receiver appointed at Lender's request) for Borrower or, if Borrower is a 
partnership, any general partner of Borrower or for any of the properties of 
Borrower; (o) any filing of a petition by or against Borrower or, if Borrower is 
a partnership, any general partner of Borrower, for relief pursuant to the 
Federal Bankruptcy Code or any similar statute; (p) the institution of any 
proceedings for the dissolution or liquidation of Borrower or, if Borrower is a 
partnership, any general partner of Borrower; or (q) any relief or discharge 
granted Borrower under the Federal Bankruptcy Code or any other debtor relief 
laws (whether statutory, common law, case law or otherwise). Under no 
circumstances shall any payment received by Lender, from Borrower or otherwise, 
which is returned by Lender by reason of the avoidance powers granted pursuant 
to any federal or state bankruptcy or similar law or for any other reason, 
regardless of whether Lender contested the order requiring the return of such 
payment, result in any reduction of Indemnitor's liability hereunder. 
Indemnitor, for itself and its Affiliates, waives any right or claim of right to 
cause a marshalling of Borrower's assets or to cause Lender to proceed at any 
time or in any particular order against Borrower, Indemnitor, any other person 
or entity and/or any collateral securing the Loan. To the extent allowed by 
applicable law, Indemnitor, for itself and its Affiliates, expressly waives and 



relinquishes all defenses, counterclaims, rights and remedies now or hereafter 
accorded by applicable law to indemnitors, guarantors or sureties, including, 
without limitation, those arising out of or related to the following: (I) any 
extension of time for payment; (II) notice of acceptance of this Indemnity by 
Lender and any and all notices and demands of every kind which may be required 
to be given by any statute, rule or law; (III) any defense, right of offset or 
other claim which Indemnitor or any Affiliate may have against Borrower or which 
Indemnitor, any Affiliate or Borrower may have against Lender; (IV) presentment 
for payment, demand for payment, notice of nonpayment or dishonor, protest and 
notice of protest, diligence in collection and any and all formalities which 
otherwise might be legally required to charge Indemnitor with liability; (V) any 
failure by Lender to inform Indemnitor of any facts Lender may now or hereafter 
know about Borrower, the Mortgaged Property, the Loan or the transactions 
contemplated by the Loan Documents, it being understood and agreed that Lender 
has no duty so to inform; (VI) any failure by Lender to perfect or continue the 
perfection of any lien, security interest or similar rights against any of the 
Mortgaged Property; and (VII) all rights of redemption, homestead, dower, and 
other rights or exemptions of every kind, whether under common law or by 
statute. 
 
6. Survival. Indemnitor's obligations hereunder shall survive any Foreclosure 
   -------- 
Transfer and any sale or other transfer of the Mortgaged Property prior to a 
Foreclosure Transfer. Lender's rights under this Indemnity shall be in addition 
to any other rights and remedies available to it under any other document or 
instrument now or hereafter existing, or at law or in equity (including, without 
limitation, any right of reimbursement or contribution pursuant to CERCLA or any 
other Environmental Law), and shall not in any way be deemed a waiver of any 
such rights. 
 
7. Demand Obligations. All obligations of Indemnitor hereunder shall be payable 
   ------------------ 
on demand, and any amount due and payable hereunder which is not paid within 
thirty (30) days after written demand therefor shall bear interest from the date 
of such demand at a per annum interest rate equal to the Default Rate (as 
defined in the Note) which would have been in effect as if the Note were in 
existence and an Event of Default had occurred under the Note upon the date of 
such demand. 
 
8. Additional Waivers. Indemnitor, for itself and its Affiliates, waives any 
   ------------------ 
defense to its obligations hereunder based on: (a) the claim that the Loan 
Documents were not duly authorized and executed by Borrower and are not legal, 
valid and binding instruments, enforceable against Borrower in accordance with 
their respective terms; or (b) an avoidance action. 
 
9. Rights of Action. Lender shall have the right to join Borrower and/or 
   ---------------- 
Indemnitor in any action or proceeding commenced by Lender pursuant to the 
rights, powers and privileges Lender now or hereafter may possess under this 
Indemnity or, at Lender's option, Lender may commence any action or proceeding 
directly against Indemnitor without joining Borrower or anyone else in such 
action or proceeding. In the event any such action or proceeding arising on, 
under, out of or by reason of or relating in any way to this Indemnity or the 
interpretation, breach or enforcement thereof is brought against Indemnitor, 
service of process may be made on Indemnitor by certified mail, return receipt 
requested, in accordance with the notice provision hereof. 
 
10. Costs and Expenses. If: (a) this Indemnity is placed in the hands of an 
    ------------------ 
attorney for collection of any payment due hereunder or is collected through any 
legal proceeding; (b) an attorney is retained to represent Lender in any 
bankruptcy, reorganization, receivership, or other proceedings affecting 
creditors' rights and involving a claim under this Indemnity or any other Loan 
Document; (c) an attorney is retained to protect or enforce the lien of the 
Security Instrument or any of the other Loan Documents, or to provide advice or 
other representation with respect to the Mortgaged Property or any of the Loan 
Documents; or (d) an attorney is retained to provide advice to or represent 
Lender in any other proceeding whatsoever in connection with this Indemnity, the 
Note or any other Loan Document; then Indemnitor shall pay all costs and 
expenses incurred by Lender in connection therewith, including, without 
limitation, attorney fees, court costs, filing fees, recording costs, expenses 
of foreclosure, premiums, survey costs and minutes of foreclosure, in addition 
to all other amounts due hereunder, regardless of whether all or a portion of 
such enforcement costs are in a single proceeding brought to enforce this 
Indemnity as well as the other Loan Documents. The terms "attorney fees", 
                                                          ------------- 
"counsel fees" and the like, as used herein, shall include all fees for the 
 ------------ 
attorneys' services whether outside or within judicial proceedings, including 
any arbitration, appellate and bankruptcy court proceedings, together with all 
costs and disbursements incurred by such attorneys. 
 
11. Successors and Assigns. This Indemnity may be freely assigned by Lender, its 
    ---------------------- 
successors, endorsees and assigns. This Indemnity shall be binding upon 
Indemnitor, and shall inure to the benefit of and shall be enforceable by 
Lender. 
 
12. Entire Agreement. This Indemnity contains Indemnitor's sole and entire 
    ---------------- 
understanding and agreement with respect to its entire subject matter, and all 
prior negotiations, discussions, commitments, representations, agreements and 
understandings with respect thereto are merged herein. 
 



13. Severability. Every provision of this Indemnity is intended to be severable. 
    ------------ 
If any provision of this Indemnity or the application of any provision hereof to 
any party or circumstance is declared to be illegal, invalid or unenforceable, 
for any reason, by a court of competent jurisdiction, such invalidity shall not 
affect the balance of the terms and provisions hereof or the application of the 
provision in question to any other party or circumstance, all of which shall 
continue in full force and effect. 
 
14. Waiver of Jury Trial. Indemnitor, for itself and its Affiliates, and Lender 
    -------------------- 
hereby knowingly, voluntarily and intentionally waive any right they, or their 
respective successors or assigns, may have to a trial by jury in respect of any 
action or proceeding of any kind arising on, under, out of, by reason of or 
relating in any way to this Indemnity or any of the Loan Documents, the 
interpretation, breach or enforcement thereof or any course of conduct, course 
of dealing, statement (whether verbal or written) or action or omission of 
Indemnitor, Borrower or Lender. This provision is a material inducement for 
Lender's making of the Loan to Borrower. 
 
15. Applicable Law; Jurisdiction. This Indemnity shall be governed and construed 
    ---------------------------- 
in accordance with the laws of the state in which the real property described in 
Exhibit A is located. Indemnitor hereby submits to personal jurisdiction in the 
- --------- 
state courts located in said state and the federal courts of the United States 
of America located in said state for the enforcement of Indemnitor's obligations 
hereunder and waives any and all personal rights under the law of any other 
state to object to jurisdiction within such state for the purposes of any 
action, suit, proceeding or litigation to enforce such obligations. 
 
16. Notices. Except as otherwise specified herein, any notice, consent, request 
    ------- 
or other communication required or permitted hereunder shall be in writing and 
shall be deemed properly given if delivered in accordance with the notice 
requirements contained in the Note, provided that the address for each 
Indemnitor, other than Borrower, shall be: 
 
                  R. Craig Hannay 
                  Hannay Investment Properties 
                  4651 E. Palomino Road 
                  Phoenix, Arizona  85018 
 
Indemnitor must prominently display Lender's Loan Number (as set forth on page 1 
of this Indemnity) on all notices or communications to Lender. 
 
17. Subordinate Debt. Any indebtedness of Borrower to any other Indemnitor now 
    ---------------- 
or hereafter existing is hereby subordinated to the Debt. Each such Indemnitor 
agrees that, until the Debt has been paid in full, such Indemnitor will not 
seek, accept, or retain for its own account, any payment from Borrower on 
account of such subordinated debt. Any such payments received by any such 
Indemnitor shall be held in trust for Lender and shall be paid over to Lender on 
account of the Debt without reducing, impairing or releasing the obligations of 
such Indemnitor hereunder. 
 
18. Application of Payments. Any amounts received by Lender from any source on 
    ----------------------- 
account of the Loan may be applied by Lender toward the Debt in such order and 
manner of application as Lender may deem appropriate. 
 
19. No Conflict with Other Agreements. The execution, delivery and performance 
    --------------------------------- 
by Indemnitor of this Indemnity does not and will not contravene or conflict 
with: (a) the corporate charter, bylaws, partnership agreement or other 
organizational documents of Indemnitor; (b) any law, order, rule, regulation, 
writ, injunction, or decree applicable to Indemnitor; or (c) any contractual 
restriction binding on or affecting Indemnitor or any of Indemnitor's property 
or assets. 
 
20. No Actions; No Defaults. Except as previously disclosed in writing to 
    ----------------------- 
Lender, there is no action, proceeding or investigation pending or, to the 
knowledge of Indemnitor, threatened or affecting Indemnitor, which may adversely 
affect Indemnitor's ability to fulfill Indemnitor's obligations under this 
Indemnity. There are no judgments or orders for payment of money against 
Indemnitor. Indemnitor is not in default under any agreement which default may 
adversely affect Indemnitor's ability to fulfill Indemnitor's obligations under 
this Indemnity. Indemnitor shall, within five (5) business days after receipt 
thereof, deliver to Lender copies of any notices of default served on Indemnitor 
pursuant to the terms of any agreement to which Indemnitor is a party. 
 
21. No Waiver; No Oral Change. No failure or delay on the part of Lender to 
    ------------------------- 
exercise any power, right or privilege under this Indemnity shall impair any 
such power, right or privilege, or be construed to be a waiver of any default or 
an acquiescence therein, nor shall any single or partial exercise of such power, 
right or privilege preclude other or further exercise thereof or of any other 
right, power or privilege. No termination, modification or waiver of any 
provisions of this Indemnity shall be binding upon Lender except as expressly 
set forth in writing duly signed and delivered by Lender. 
 
22. No Actions; No Defaults. Except as previously disclosed in writing to 
    ----------------------- 
Lender, there is no action, proceeding or investigation pending or, to the 



knowledge of Indemnitor, threatened or affecting Indemnitor, which may adversely 
affect Indemnitor's ability to fulfill Indemnitor's obligations under this 
Indemnity. There are no judgments or orders for payment of money against 
Indemnitor. Indemnitor is not in default under any agreement which default may 
adversely affect Indemnitor's ability to fulfill Indemnitor's obligations under 
this Indemnity. Indemnitor shall, within five (5) business days after receipt 
thereof, deliver to Lender copies of any notices of default served on Indemnitor 
pursuant to the terms of any agreement to which Indemnitor is a party. 
 
23. Terms of Payments. Any and all amounts required to be paid by Indemnitor 
    ----------------- 
hereunder shall be paid to Lender, on demand, at Lender's office in Overland 
Park, Kansas, or such other place as shall be designated by Lender. 
 
24. Counterparts. This Indemnity may be executed in any number of counterparts, 
    ------------ 
each of which shall be deemed to be an original and all of which when taken 
together shall constitute one and the same Indemnity. 
 
25. Authorization to Obtain Credit Reports. By signing below, each Indemnitor 
    -------------------------------------- 
who is an individual provides written instruction to Lender or its designee (and 
any assignee or potential assignee thereof) authorizing review of the 
Indemnitor's personal credit profile from a national credit bureau. Such 
authorization shall extend to obtaining a credit profile in considering this 
Indemnity and subsequently for the purposes of update, renewal or extension of 
such credit or additional credit and for reviewing or collecting the resulting 
account. A photocopy or facsimile copy of this authorization shall be valid as 
the original. By signature below, each Indemnitor affirms his/her identity as 
the respective individual(s) identified in this Indemnity. 
 
26. Additional Terms and Provisions. Certain additional and supplemental terms 
    ------------------------------- 
and provisions of this Indemnity are set forth in this paragraph. The terms and 
provisions of this paragraph control and supersede any conflicting terms and 
provisions contained in this Indemnity. 
 
(a) Hazardous Material. The term "Hazardous Material" shall not include de 
    ------------------            ------------------ 
minimus amounts of substances located at the Mortgaged Property that would 
normally be considered Hazardous Materials so long as the same are stored, 
handled and used in full compliance with all Environmental Laws. 
 
         IN WITNESS WHEREOF, the undersigned have executed this Environmental 
Indemnity Agreement to be effective as of the day and year first above written. 
 
                                 "INDEMNITOR" 
 
                                 DEER VALLEY FINANCIAL CENTER, LLC, 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
 
 



 
 
 
                                 "INDEMNITOR" 
 
                                 HUNTINGTON COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 "INDEMNITOR" 
 
                                 GENEVA COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 "INDEMNITOR" 
 
                                 METZGER DEER VALLEY, LLC, 
                                 a Delaware limited liability company 
 
                                 By:     Metzger Family of Saratoga, LLC, 
                                         a New York limited liability company 
                                         Its sole Member 
 
 
                                         By: /s/ Irving L. Metzger 
                                             -------------------------------- 
                                             Irving L. Metzger, Managing Member 
 
 
                                 "INDEMNITOR" 
 
                                 /s/ R. Craig Hannay 
                                     ---------------------------------- 
                                 R. Craig Hannay 
 
 



 
 
 
                                ACKNOWLEDGMENT(S) 
                                ----------------- 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of DEER VALLEY 
FINANCIAL CENTER, LLC, an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of HUNTINGTON 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 



 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of GENEVA 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared Irving L. Metzger, who acknowledged himself to be the Managing Member 
of Metzger Family of Saratoga, LLC, a New York limited liability company the 
sole Member of METZGER DEER VALLEY, LLC, a Delaware limited liability company, 
and that he, being authorized so to do, executed the foregoing instrument for 
the purposes therein contained, by signing the name of the corporations by 
himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 



 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. CRAIG HANNAY, an individual, who acknowledged that she executed the 
foregoing instrument for the purposes therein contained. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 
 
 



 
 
 
                                    EXHIBIT A 
                                Legal Description 
                                ----------------- 
 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 
 
 
 



 
 
 
                                                            Loan No.: 94-0950186 
                             BORROWER'S CERTIFICATE 
                             ---------------------- 
 
         THIS BORROWER'S CERTIFICATE ("Certificate") is entered into as of 
                                       ----------- 
September 18, 2003, by the undersigned ("Borrower") in favor of PNC Bank, 
                                         -------- 
National Association ("Lender"). 
                       ------ 
 
                                    RECITALS: 
                                    --------- 
 
         A. Contemporaneously with this Certificate, Lender is making a loan to 
Borrower in the original principal amount of $11,625,000.00 (the "Loan") that is 
                                                                  ---- 
evidenced by a Promissory Note (the "Note") of even date herewith executed by 
                                     ---- 
Borrower to the order of Lender. The Note is secured by the Security Instrument 
(as defined in the Note) and the Other Security Documents (as defined in the 
Security Instrument). 
 
         B. Lender has required the execution and delivery of this Certificate 
in connection with the making of the Loan. 
 
         NOW THEREFORE, Borrower certifies, represents and warrants to Lender 
that: 
 
1. Borrower is the owner of the real and personal property described in the 
Security Instrument (the "Property"), including without limitation, the real 
                          -------- 
property described in Exhibit A attached hereto and made a part hereof. Borrower 
                      --------- 
is the only person (other than Lender) who possesses any interest in the right 
to receive any payments due under the Leases (as defined in the Security 
Instrument). 
 
2. The Property is now free of all liens, encumbrances and all other matters 
affecting title thereto except: (a) for those matters shown in the lender's 
title insurance policy issued to Lender insuring the lien of the Security 
Instrument; and (b) the financing statements described in Exhibit B attached 
                                                          --------- 
hereto and made a part hereof. 
 
3. All improvements located upon the Property have been fully completed and all 
costs and expenses of construction have been fully paid. Except current bills 
for minor maintenance and repair (none of which are overdue), complete and final 
payment has been made for all construction, repairs or new improvements made to 
the Property within the applicable period for filing lien claims in the state in 
which the real property encumbered by the Security Instrument is located. 
 
4. Except as disclosed on Exhibit B, there are no chattel mortgages, conditional 
                          --------- 
sales contracts, bills of sale, financing statements, retention of title 
agreements, security agreements or equipment or personal property leases 
affecting, or any unpaid bills related to, any portion of the Property, 
including without limitation, any fixtures, attachments, appliances, equipment, 
machinery and other articles attached to or located on or within the Property. 
 
5. Except for the tenancy rights of tenants under the Leases (none of which 
tenants hold any unrecorded deeds, contracts or options to purchase all or any 
part of the Property), Borrower is in possession of the Property and there are 
no other persons, firms, corporations or entities having any right of possession 
of any of the Property under any lease, option, deed or other written instrument 
of any kind or character. 
 
6. Borrower possesses all necessary approvals and authority to execute and 
deliver the Note, the Security Instrument and the Other Security Documents. 
 
7. Neither Borrower nor any managing member, general partner or similar 
controlling entity in Borrower is the subject of any pending: (a) petition in 
bankruptcy (voluntary or otherwise); (b) assignment for the benefit of 
creditors; (c) petition for the appointment of a receiver or trustee or seeking 
reorganization, arrangement, composition, extension or adjustment of any 
obligations of Borrower or any managing member, general partner or similar 
controlling entity in Borrower; or (d) other action or proceeding brought under 
any federal or state bankruptcy laws or any similar laws. There are no 
unsatisfied judgments against Borrower or any managing member, general partner 
or similar controlling entity in Borrower. 
 
8. All financial statements and other financial information previously submitted 
to Lender by Borrower are true, correct and complete in all material respects 
and fairly present the financial condition of Borrower or the Property for the 
specified period(s) of time, and (except as disclosed to Lender in writing) no 
material adverse changes in the financial condition of either Borrower or the 
Property have occurred from the date of such financial statements and other 
financial information. 
 
9. The Property is in good repair and free of any waste, defective condition or 
damage by fire or other cause which has not been repaired. The Property is not 



subject to any pending condemnation or eminent domain proceedings, and based 
upon Borrower's best knowledge, after diligent inquiry, no such condemnation or 
eminent domain proceedings are pending or threatened against any of the 
Property. 
 
10. All premiums for any Policies (as defined in the Security Instrument) which 
became due and payable prior to the date of this Certificate have been paid, and 
the benefits of coverages provided pursuant to the Policies has not been 
materially impaired in any manner. 
 
11. Borrower executed and delivered the Note, the Security Instrument and Other 
Security Documents and received and applied the proceeds of the Loan for its own 
account and not as an agent, nominee or trustee for any other party or entity. 
No part of the proceeds of the Loan will be used for the purposes of financing 
the construction or rehabilitation of the Property, for personal, family or 
household purposes, or for the purpose (whether immediate, incidental or 
ultimate) of "purchasing" or "carrying" any "margin security", as such terms are 
defined in Regulation G (12 C.F.R., Chapter II, Part 207) of the Board of 
Governors of the Federal Reserve System or for the purpose of reducing or 
retiring any indebtedness which was originally incurred for any such purpose. 
 
12. Borrower has obtained all required inspections, licenses, permits, 
authorizations, certificates and approvals of all applicable governmental 
authorities and agencies for the use, occupancy and operation of the Property in 
accordance with the intended uses previously communicated to Lender in writing, 
including without limitation, certificates of occupancy and fire underwriter 
certificates. No notice has been received by Borrower that it has failed to 
obtain any such inspections, licenses, permits, authorizations, certificates and 
approvals. 
 
13. Borrower has complied with, and the Property is in compliance with, all 
laws, statutes, rules, regulations, codes, ordinances and insurance requirements 
applicable to the Property (the "Applicable Laws") related to the construction, 
                                 --------------- 
use, occupancy or operation of the Property, including without limitation, those 
related to zoning, building, land use, the environment, pollution control, fire, 
health and safety. There are presently no pending actions or proceedings of any 
kind instituted by any governmental authority or agency against Borrower based 
upon any charge or complaint that any of the Property, or the operation thereof, 
is in material non-compliance with, or is being used, operated or occupied 
unlawfully or in violation of any of the Applicable Laws, and, as of the date 
hereof, no notice has been received by Borrower that any such action or 
proceeding is imminent or is being considered. 
 
14. As of the date hereof, Borrower is: (a) in good standing in and is qualified 
to do business in the state of its organization; (b) in good standing in and is 
authorized to do business in the state in which the Property is located; and (c) 
a special purpose and single asset entity, which holds no material assets other 
than the Property, has no material debt other than the Loan (except for trade 
payables or accrued expenses in the ordinary course of business) and is engaged 
in no other business other than owning and operating the Property. Borrower (and 
the undersigned representative of Borrower, if any) represents that Borrower has 
full power, authority and legal right to execute, deliver and perform its 
obligations pursuant to the Note, the Security Instrument and the Other Security 
Documents and that the Note, the Security Instrument and the Other Security 
Documents constitute valid and binding obligations of Borrower. 
 
15. Neither Borrower nor any person or entity owning a beneficial interest in 
Borrower is a "foreign person", "foreign corporation", "foreign partnership", 
"foreign trust", or "foreign estate" under the provisions of Section 1445 of the 
Internal Revenue Code. Borrower's federal taxpayer identification number is set 
forth immediately following its signature below. 
 
16. The Property is located on a dedicated, public, all-weather road or has 
access to an irrevocable easement permitting ingress and egress, which ingress 
and egress complies with all applicable laws, ordinances and regulations and is 
adequate to service the Property. 
 
17. The Property is serviced by all utilities necessary for the operation of the 
business currently conducted thereon (including natural gas, telephone, 
electric, public water and sanitary and storm sewer systems) which comply with 
all applicable laws, ordinances and regulations, and which are adequate to 
service the Property. 
 
18. The Property has parking and other amenities necessary for the operation of 
the business currently conducted thereon which comply with all applicable laws, 
ordinances and regulations and are adequate to service the Property. 
 
19. The Property is not relied upon by, and does not rely upon, any building or 
improvement not part of the Property to fulfill any zoning, building code or 
other governmental or municipal requirement for structural support or the 
furnishing of any essential building systems or utilities, except to the extent 
of any valid and existing reciprocal easement agreements shown in the title 
insurance policy insuring the lien of the Security Instrument. 
 
20. This Certificate is made with the knowledge and intent that Lender will rely 
on the warranties, representations and certifications herein contained in making 
the Loan. This Certificate shall inure to the benefit of Lender and any 
subsequent holder of the Note and beneficiary under the Security Instrument and 
shall be binding upon Borrower, its heirs, executors, administrators, successors 
and assigns and any subsequent owner of the Property. 
 
21. This Certificate may be executed in any number of counterparts, each of 
which shall be deemed to be an original and all of which when taken together 
shall constitute one and the same Certificate. 



 
 
 



 
 
 
         IN WITNESS WHEREOF, Borrower has executed this Borrower's Certificate 
to be effective as of the day and year first above written. 
 
                                  "Borrower" 
 
                                  DEER VALLEY FINANCIAL CENTER, LLC, 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 20-0115681 
 
 
                                  "Borrower" 
 
                                  HUNTINGTON COMPANY, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 86-0723187 
 
 
                                  "Borrower" 
 
                                  GENEVA COMPANY, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 86-0733848 
 
 



 
 
 
                                  "Borrower" 
 
                                  METZGER DEER VALLEY, LLC, 
                                  a Delaware limited liability company 
 
                                  By:     Metzger Family of Saratoga, LLC, 
                                          a New York limited liability company 
                                          Its sole Member 
 
 
                                          By: /s/ Irving L. Metzger 
                                              -------------------------------- 
                                              Irving L. Metzger, Managing Member 
 
                                  Taxpayer ID No. 77-0608616 
 
 
 
 



 
 
 
                                ACKNOWLEDGMENT(S) 
                                ----------------- 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of DEER VALLEY 
FINANCIAL CENTER, LLC, an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of HUNTINGTON 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
 



 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. Craig Hannay, who acknowledged himself to be the President of Hannay 
Investment Properties, Inc., an Arizona corporation, the Manager of GENEVA 
COMPANY, L.L.C., an Arizona limited liability company, and that he, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of the corporations by himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared Irving L. Metzger, who acknowledged himself to be the Managing Member 
of Metzger Family of Saratoga, LLC, a New York limited liability company the 
sole Member of METZGER DEER VALLEY, LLC, a Delaware limited liability company, 
and that he, being authorized so to do, executed the foregoing instrument for 
the purposes therein contained, by signing the name of the corporations by 
himself in such capacity. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 



 
 
 
                                    EXHIBIT A 
                                Legal Description 
                                ----------------- 
 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 
 
 



 
 
 
                                    EXHIBIT B 
                   Financing Statements and Other Encumbrances 
                   ------------------------------------------- 
 
 
Financing Statements:   NONE 
 
 
Other Encumbrances:     NONE 
 
 
 



 
 
 
                                                             Loan No. 94-0950186 
 
                     NON-RECOURSE INDEMNIFICATION AGREEMENT 
                     -------------------------------------- 
 
         THIS NON-RECOURSE INDEMNIFICATION AGREEMENT (the "Indemnity") is 
                                                           --------- 
entered into as of September 18, 2003, by the undersigned ("Indemnitor") in 
                                                            ---------- 
favor of PNC Bank, National Association ("Lender"). 
                                          ------ 
 
                                    RECITALS: 
                                    --------- 
 
         A. Contemporaneously with this Indemnity, Deer Valley Financial Center, 
LLC, an Arizona limited liability company, Huntington Company, L.L.C., an 
Arizona limited liability company, Geneva Company, L.L.C., an Arizona limited 
liability company, and Metzger Deer Valley, LLC, a Delaware limited liability 
company (collectively "Borrower") have executed and delivered a Promissory Note 
                       -------- 
(the "Note") to Lender evidencing Lender's loan to Borrower in the amount of 
      ---- 
$11,625,000.00 (the "Loan"). 
                     ---- 
 
         B. The Note is secured by, among other security: (i) the Security 
Instrument (as defined in the Note); and (ii) the Other Security Documents (as 
defined in the Security Instrument). The Note, the Security Instrument and the 
Other Security Documents are hereinafter collectively referred to as the "Loan 
                                                                          ---- 
Documents". 
- --------- 
 
         C. As a condition to making the Loan, Lender has required that 
Indemnitor indemnify Lender with respect to the matters set forth herein. 
 
         D. The extension of the Loan to Borrower is a substantial benefit to 
Indemnitor, and Indemnitor therefore has agreed to provide Lender the indemnity 
described herein. 
 
         NOW, THEREFORE, in consideration of the foregoing, of Lender making the 
Loan and other valuable consideration, the receipt and adequacy of which is 
hereby acknowledged, Indemnitor agrees as follows: 
 
1. Certain Defined Terms. Unless otherwise expressly herein provided, each 
   --------------------- 
defined term in this Indemnity, as indicated by the initial capitalization 
thereof, shall have the meaning set forth in the Loan Documents. Each reference 
to the "Indemnitor" shall include "Indemnitors" in reference to all Indemnitors 
        ----------                 ----------- 
collectively, if there are more than one. 
 
2. Indemnity. Indemnitor hereby assumes liability for and agrees to pay, 
   --------- 
protect, indemnify, defend and hold harmless Lender (and any assignee or 
purchaser of all or any interest in the Note and the Security Instrument) from 
and against any and all liabilities, obligations, losses, damages, costs and 
expenses (including attorneys' fees), causes of action, suits, claims, demands 
and judgments which at any time may be imposed upon, incurred by or awarded 
against Lender and for which Borrower at any time may be personally liable 
pursuant to the Non-Recourse Exceptions (as defined in the Note). Each person or 
party executing the Indemnity agrees that the liability hereunder shall be joint 
and several. 
 
3. Absolute Indemnity; Waiver of Subrogation and Other Rights. This Indemnity is 
   ---------------------------------------------------------- 
absolute, unconditional, present and continuing. It is not conditioned or 
contingent upon any attempt to enforce Lender's rights against Borrower or the 
Mortgaged Property (as defined in the Security Instrument), to collect from 
Borrower or any other person or entity or upon any other condition or 
contingency not set forth herein. Lender shall have the right to proceed against 
Indemnitor without taking any prior action to enforce the obligations of 
Borrower under the Loan Documents or the obligations of any other indemnitor 
under any indemnity. Furthermore, Lender in its sole discretion, without prior 
notice to or consent of Indemnitor, may elect to: (a) foreclose either 
judicially or nonjudicially against any real or personal property security it 
may hold for the Loan; (b) accept a transfer of any such security in lieu of 
foreclosure; (c) compromise or adjust the Loan or any part of it or make any 
other accommodation with Borrower or Indemnitor; or (d) exercise any other 
remedy against Borrower or any security. No such action by Lender shall release 
or limit the liability of Indemnitor, who shall remain liable under this 
Indemnity after the action, even if the effect of the action is to deprive 
Indemnitor of any subrogation rights, rights of indemnity, or other rights to 
collect reimbursement from Borrower for any sums paid to Lender, whether 
contractual or arising by operation of law or otherwise. Indemnitor expressly 
agrees that under no circumstances shall it be deemed to have any right, title, 
interest or claim in or to any real or personal property to be held by Lender or 
any third party after any foreclosure or transfer in lieu of foreclosure of any 
security for the Loan. The rights and remedies of Lender under this Indemnity 
shall be separate, distinct and cumulative and none shall be given effect to the 



exclusion of the others. No act of Lender shall be construed as an election to 
proceed under any one provision herein to the exclusion of any other provision. 
Lender shall not be limited exclusively to the rights and remedies herein stated 
but shall be entitled to every right and remedy now or hereafter afforded at law 
or in equity. 
 
         Regardless of whether Indemnitor may have made any payments to Lender, 
Indemnitor forever waives: (I) all rights of subrogation, all rights of 
indemnity, and any other rights to collect reimbursement from Borrower for any 
sums paid to Lender, whether contractual or arising by operation of law or 
otherwise; (II) all rights to enforce any remedy that Lender may have against 
Borrower; and (III) all rights to participate in any security now or later to be 
held by Lender for the Loan. 
 
4. Extent of Liability; Waivers. Indemnitor's liability hereunder shall not be 
   ---------------------------- 
affected by: (a) any amendment or modification of the Loan Documents; or (b) any 
extensions of time for performance under the Loan Documents, whether prior to or 
after maturity; or (c) the release of any collateral securing the Loan, or the 
release (by operation of law or otherwise) of Borrower or any other indemnitor 
from performance or observance of any of the agreements, covenants, terms or 
conditions contained in any of the Loan Documents (whether such amendments, 
modifications, extensions or releases are made with or without notice to 
Indemnitor); or (d) the failure to give Indemnitor any notices of acceptance, 
default or otherwise; or (e) any other indemnity now or hereafter executed by 
any other person in connection with the Loan; or (f) any rights, powers or 
privileges Lender may now or hereafter have against any person, entity or 
collateral; or (g) any assignment for the benefit of creditors by Borrower or, 
if Borrower is a partnership, any general partner of Borrower; or (h) any 
appointment of a receiver, liquidator or trustee (other than any receiver 
appointed at Lender's request) for Borrower or, if Borrower is a partnership, 
any general partner of Borrower or for any of the properties of Borrower; or (i) 
any filing of a petition by or against Borrower or, if Borrower is a 
partnership, any general partner of Borrower, for relief pursuant to the Federal 
Bankruptcy Code or any similar statute; or (j) the institution of any 
proceedings for the dissolution or liquidation of Borrower or, if Borrower is a 
partnership, any general partner of Borrower; or (k) any relief or discharge 
granted Borrower under the Federal Bankruptcy Code or any other debtor relief 
laws (whether statutory, common law, case law or otherwise). Under no 
circumstances shall any payment received by Lender, from Borrower or otherwise, 
which is returned by Lender by reason of the avoidance powers granted pursuant 
to any federal or state bankruptcy or similar law or for any other reason, 
regardless of whether Lender contested the order requiring the return of such 
payment, result in any reduction of Indemnitor's liability hereunder. Indemnitor 
waives any right or claim of right to cause a marshalling of Borrower's assets 
or to cause Lender to proceed at any time or in any particular order against 
Borrower, Indemnitor, any other person or entity and/or any collateral securing 
the Loan. To the extent allowed by applicable law, Indemnitor expressly waives 
and relinquishes all defenses, counterclaims, rights and remedies now or 
hereafter accorded by applicable law to indemnitors, guarantors or sureties, 
including, without limitation, those arising out of or related to the following: 
(I) any extension of time for payment; (II) notice of acceptance of this 
Indemnity by Lender and any and all notices and demands of every kind which may 
be required to be given by any statute, rule or law; (III) any defense, right of 
offset or other claim which Indemnitor may have against Borrower or which 
Indemnitor or Borrower may have against Lender or the holder of the Note; (IV) 
presentment for payment, demand for payment, notice of nonpayment or dishonor, 
protest and notice of protest, diligence in collection and any and all 
formalities which otherwise might be legally required to charge Indemnitor with 
liability; (V) any failure by Lender to inform Indemnitor of any facts Lender 
may now or hereafter know about Borrower, the Mortgaged Property, the Loan or 
the transactions contemplated by the Loan Documents, it being understood and 
agreed that Lender has no duty so to inform; (VI) any failure by Lender to 
perfect or continue the perfection of any lien, security interest or similar 
rights against any of the Mortgaged Property; and (VII) all rights of 
redemption, homestead, dower, and other rights or exemptions of every kind, 
whether under common law or by statute. 
 
5. Financial Reports. All of the financial statements and information delivered 
   ----------------- 
to Lender in connection with the Loan are true and correct in all respects, and 
unless otherwise set forth in the certificate attached thereto, fairly present 
Indemnitor's financial condition as of the dates thereof; and no adverse change 
has occurred in Indemnitor's financial condition reflected in such financial 
statements since the date thereof. Indemnitor agrees to deliver, or cause to be 
delivered to Lender any and all future financial statements or other financial 
information required by the Security Instrument or any other Loan Document. 
Indemnitor has disclosed to Lender all events, conditions, and facts known to 
Indemnitor which are likely to have an adverse effect on the financial condition 
of Indemnitor. No representation or warranty by Indemnitor contained herein, nor 
any schedule, certificate or other document furnished by Indemnitor to Lender in 
connection with this Indemnity or the Loan contains any misstatement of fact or 
omits to state any fact necessary to make the statements contained therein not 
misleading. 
 
6. No Waiver by Lender. No delay on Lender's part in exercising any right, power 
   ------------------- 
or privilege under any of the Loan Documents, this Indemnity or any other 
document executed by Indemnitor in connection with the Loan shall operate as a 
waiver of any such right, power or privilege. 
 
7. Additional Waivers. Indemnitor waives any defense to its obligations 
   ------------------ 
hereunder based on: (a) the claim that the Loan Documents were not duly 
authorized and executed by Borrower and are not legal, valid and binding 



instruments, enforceable against Borrower in accordance with their respective 
terms; or (b) an avoidance action. 
 
8. Rights of Action. Lender shall have the right to join Borrower and/or 
   ---------------- 
Indemnitor in any action or proceeding commenced by Lender pursuant to the 
rights, powers and privileges Lender now or hereafter may possess under this 
Indemnity or, at Lender's option, Lender may commence any action or proceeding 
directly against Indemnitor without joining Borrower or anyone else in such 
action or proceeding. In the event any such action or proceeding arising on, 
under, out of or by reason of or relating in any way to this Indemnity or the 
interpretation, breach or enforcement thereof is brought against Indemnitor, 
service of process may be made on Indemnitor by certified mail, return receipt 
requested, at the address set forth herein or such other address as Lender is 
notified of by notice similarly sent. 
 
9. Costs and Expenses. If: (a) this Indemnity is placed in the hands of an 
   ------------------ 
attorney for collection of any payment due hereunder or is collected through any 
legal proceeding; (b) an attorney is retained to represent Lender in any 
bankruptcy, reorganization, receivership, or other proceedings affecting 
creditors' rights and involving a claim under this Indemnity or any other Loan 
Document; (c) an attorney is retained to protect or enforce the lien of the 
Security Instrument or any of the other Loan Documents, or to provide advice or 
other representation with respect to the Mortgaged Property or any of the Loan 
Documents; or (d) an attorney is retained to provide advice to or represent 
Lender in any other proceeding whatsoever in connection with this Indemnity, the 
Note or any other Loan Document; then Indemnitor shall pay all costs and 
expenses incurred by Lender in connection therewith, including, without 
limitation, attorney fees, court costs, filing fees, recording costs, expenses 
of foreclosure, premiums, survey costs and minutes of foreclosure, in addition 
to all other amounts due hereunder, regardless of whether all or a portion of 
such enforcement costs are in a single proceeding brought to enforce this 
Indemnity as well as the other Loan Documents. The terms "attorney fees", 
                                                          ------------- 
"counsel fees" and the like, as used herein, shall include all fees for the 
 ------------ 
attorneys' services whether outside or within judicial proceedings, including 
any arbitration, appellate and bankruptcy court proceedings, together with all 
costs and disbursements incurred by such attorneys. 
 
10. Successors and Assigns. This Indemnity may be freely assigned by Lender, its 
    ---------------------- 
successors, endorsees and assigns. All stipulations, obligations, liabilities 
and undertakings hereunder shall be binding upon Indemnitor and the heirs, legal 
representatives, successors and assigns of Indemnitor and shall inure to 
Lender's benefit and to the benefit of Lender's successors and assigns and to 
the benefit of each and every holder of any of the Loan Documents and to the 
benefit of anyone claiming title to any collateral sold by Lender pursuant to 
Lender's rights, powers and privileges under the Loan Documents and shall not be 
discharged or affected by the death of Indemnitor. 
 
11. Entire Agreement. This Indemnity contains Indemnitor's sole and entire 
    ---------------- 
understanding and agreement with respect to its entire subject matter, and all 
prior negotiations, discussions, commitments, representations, agreements and 
understandings with respect thereto are merged herein. 
 
12. Severability. Every provision of this Indemnity is intended to be severable. 
    ------------ 
If any provision of this Indemnity or the application of any provision hereof to 
any party or circumstance is declared to be illegal, invalid or unenforceable, 
for any reason, by a court of competent jurisdiction, such invalidity shall not 
affect the balance of the terms and provisions hereof or the application of the 
provision in question to any other party or circumstance, all of which shall 
continue in full force and effect. 
 
13. Waiver of Jury Trial. Indemnitor and Lender hereby knowingly, voluntarily 
    -------------------- 
and intentionally waive any right they, or their respective successors or 
assigns, may have to a trial by jury in respect of any action or proceeding of 
any kind arising on, under, out of, by reason of or relating in any way to this 
Indemnity or any of the Loan Documents, the interpretation, breach or 
enforcement thereof or any course of conduct, course of dealing, statement 
(whether verbal or written) or action or omission of Indemnitor, Borrower or 
Lender. This provision is a material inducement for Lender's making of the Loan 
to Borrower. 
 
14. Applicable Law; Jurisdiction. This Indemnity shall be governed and construe 
    ---------------------------- 
in accordance with the laws of the state in which the real property encumbered 
by the Security Instrument is located. Indemnitor hereby submits to personal 
jurisdiction in the state courts located in said state and the federal courts of 
the United States of America located in said state for the enforcement of 
Indemnitor's obligations hereunder and waives any and all personal rights under 
the law of any other state to object to jurisdiction within such state for the 
purposes of any action, suit, proceeding or litigation to enforce such 
obligations of Indemnitor. 
 
15. Notices. Except as otherwise specified herein, any notice, consent, request 
    ------- 
or other communication required or permitted hereunder shall be in writing and 
shall be deemed properly given if delivered in accordance with the notice 
requirements contained in the Note, provided that the address for the Indemnitor 
shall be: 



 
                                    R. Craig Hannay 
                                    Hannay Investment Properties 
                                    4651 E. Palomino Road 
                                    Phoenix, Arizona  85018 
 
Indemnitor must prominently display Lender's Loan Number (as set forth on page 1 
of this Indemnity) on all notices or communications to Lender. 
 
16. Subordinate Debt. Any indebtedness of Borrower to Indemnitor now or 
    ---------------- 
hereafter existing is hereby subordinated to the Debt (as defined in the Note). 
Indemnitor agrees that, until the Debt has been paid in full, Indemnitor will 
not seek, accept, or retain for Indemnitor's own account, any payment from 
Borrower on account of such subordinated debt. Any such payments received by 
Indemnitor shall be held in trust for Lender and shall be paid over to Lender on 
account of the Debt without reducing, impairing or releasing the obligations of 
Indemnitor hereunder. 
 
17. Application of Payments. Any amounts received by Lender from any source on 
    ----------------------- 
account of the Loan may be applied by Lender toward the Debt in such order and 
manner of application as Lender may deem appropriate. 
 
18. No Conflict with Other Agreements. The execution, delivery and performance 
    --------------------------------- 
by Indemnitor of this Indemnity does not and will not contravene or conflict 
with: (a) the corporate charter, bylaws, partnership agreement or other 
organizational documents of Indemnitor; (b) any law, order, rule, regulation, 
writ, injunction, or decree applicable to Indemnitor; or (c) any contractual 
restriction binding on or affecting Indemnitor or any of Indemnitor's property 
or assets. 
 
19. No Actions; No Defaults. Except as previously disclosed in writing to 
    ----------------------- 
Lender, there is no action, proceeding or investigation pending or, to the 
knowledge of Indemnitor, threatened or affecting Indemnitor, which may adversely 
affect Indemnitor's ability to fulfill Indemnitor's obligations under this 
Indemnity. There are no judgments or orders for payment of money against 
Indemnitor. Indemnitor is not in default under any agreement which default may 
adversely affect Indemnitor's ability to fulfill Indemnitor's obligations under 
this Indemnity. Indemnitor shall, within five (5) business days after receipt 
thereof, deliver to Lender copies of any notices of default served on Indemnitor 
pursuant to the terms of any agreement to which Indemnitor is a party. 
 
20. No Waiver; No Oral Change. No failure or delay on the part of Lender to 
    ------------------------- 
exercise any power, right or privilege under this Indemnity shall impair any 
such power, right or privilege, or be construed to be a waiver of any default or 
an acquiescence therein, nor shall any single or partial exercise of such power, 
right or privilege preclude other or further exercise thereof or of any other 
right, power or privilege. No termination, modification or waiver of any 
provisions of this Indemnity shall be binding upon Lender except as expressly 
set forth in writing duly signed and delivered by Lender. 
 
21. Terms of Payments. Any and all amounts required to be paid by Indemnitor 
    ----------------- 
hereunder shall be paid to Lender, on demand, at Lender's office in Overland 
Park, Kansas, or such other place as shall be designated by Lender. 
 
22. Counterparts. This Indemnity may be executed in any number of counterparts, 
    ------------ 
each of which shall be deemed to be an original and all of which when taken 
together shall constitute one and the same Indemnity. 
 
23. Authorization to Obtain Credit Reports. By signing below, each Indemnitor 
    -------------------------------------- 
who is an individual provides written instruction to Lender or its designee (and 
any assignee or potential assignee thereof) authorizing review of the 
Indemnitor's personal credit profile from a national credit bureau. Such 
authorization shall extend to obtaining a credit profile in considering this 
Indemnity and subsequently for the purposes of update, renewal or extension of 
such credit or additional credit and for reviewing or collecting the resulting 
account. A photocopy or facsimile copy of this authorization shall be valid as 
the original. By signature below, each Indemnitor affirms his/her identity as 
the respective individual(s) identified in this Indemnity. 
 
         IN WITNESS WHEREOF, this Non-Recourse Indemnification Agreement is 
executed to be effective as of the day and year first written above. 
 
                                           "INDEMNITOR" 
 
 
                                           /s/ R. Craig Hannay 
                                               --------------------------------- 
                                           R. Craig Hannay 
 
 
 
 
 



 
 
 
                                ACKNOWLEDGMENT(S) 
                                ----------------- 
 
 
STATE OF ARIZONA     ) 
                     ) ss. 
COUNTY OF MARICOPA   ) 
 
On this September 18, 2003, before me, the undersigned Notary Public, personally 
appeared R. CRAIG HANNAY, an individual, who acknowledged that she executed the 
foregoing instrument for the purposes therein contained. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
 
                                     /s/ R. A. Sandidge 
                                     -------------------------------- 
                                     Notary Public 
 
My Commission Expires: 
8-20-07 
 
 
 



 
 
 
 
 
                          ASSIGNMENT OF LOAN DOCUMENTS 
 
 
 
 
                         PNC BANK, NATIONAL ASSOCIATION 
                                   (Assignor) 
 
 
                                       to 
 
 
                         ---------------------------------- 
                                   (Assignee) 
 
 
 
 
                             Dated: September 30, 2003 
 
 
                             Location:  Deer Valley Financial Center 
                                        22601 N. 19th Avenue 
                                        Phoenix, Arizona  85027 
 
 
 
                             THIS INSTRUMENT WAS DRAFTED BY, AND 
                             UPON RECORDING SHOULD BE RETURNED TO: 
 
 
 
 
                             Attention: 
                                        --------------------------- 
 
                             Loan No.:        94-0950186 
 
 
 



 
 
 
         THIS ASSIGNMENT OF LOAN DOCUMENTS  ("Assignment") is made as of 
                                              ---------- 
September 30, 2003, by PNC BANK,  NATIONAL ASSOCIATION ("Assignor"), whose 
                                                        -------- 
mailing address is 10851 Mastin, Suite 300, Overland Park, Kansas 66210, in 
favor of ("Assignee") whose mailing address is c/o Midland Loan Services Inc., 
           -------- 
10851 Mastin, Ste. 400, Overland Park, KS  66210. 
 
                                    RECITALS: 
                                    --------- 
 
         A. Assignor is the legal and equitable owner and holder of that certain 
Promissory Note dated September 18, 2003, made by Deer Valley Financial Center, 
LLC, an Arizona limited liability company, Huntington Company, L.L.C., an 
Arizona limited liability company, Geneva Company, L.L.C., an Arizona limited 
liability company, and Metzger Deer Valley, LLC, a Delaware limited liability 
company (collectively "Borrower"), in the original principal amount of Eleven 
                       -------- 
Million Six Hundred Twenty-Five Thousand and No/100 Dollars ($11,625,000.00) 
(the "Note"). 
      ---- 
 
         B. Assignor is also the legal and equitable owner and holder of certain 
instruments securing the Note, including, without limitation, the following: 
 
(i)      the Deed of Trust, Security Agreement, Assignment of Leases and Rents 
         and Fixture Filing (the "Security Instrument") dated September 18, 
                                  ------------------- 
         2003, executed by Borrower in favor of Assignor, filed for record 
         September 18, 2003, in the Office of the County Recorder, as 
         applicable, in and for Maricopa County, Arizona (the "Recording 
                                                               --------- 
         Office") in 20031312703, at Page ___________________, 
         ------ 
         encumbering certain improved real property (the "Mortgaged Property") 
                                                          ------------------ 
         situated in said County, as more particularly described on Exhibit A 
                                                                    --------- 
         attached hereto and made a part hereof; and 
 
(ii)     the Assignment of Leases and Rents (the "Assignment of Leases") dated 
                                                  -------------------- 
         September 18, 2003, executed by Borrower in favor of Assignor, filed 
         for record September 18, 2003, in the Recording Office in 20031312704 
         _______________. 
 
         C. Assignor and Assignee desire that the Security Instrument, the 
Assignment of Leases, the Note, the Other Security Documents (as defined in the 
Security Instrument), and all other documents executed in connection with the 
Loan (including, without limitation any indemnities or guaranties of the Loan, 
if any) (all such documents being collectively referred to herein as the "Loan 
                                                                          ---- 
Documents") be assigned to Assignee. 
- --------- 
 
         D. Assignor has simultaneously herewith endorsed the Note to Assignee. 
 
         NOW THEREFORE, in consideration of the foregoing and other good and 
valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged: 
 
1. Assignor does hereby sell, assign, grant, transfer, set over and convey to 
Assignee, its successors and assigns, all of the Loan Documents (and all of 
Assignor's right, title and interest therein), including without limitation, the 
Security Instrument, the Assignment of Leases, the Note and the Other Security 
Documents. Except as otherwise agreed to in writing, Assignor makes no 
representations or warranties regarding the Loan Documents, the loan evidenced 
and secured thereby or the Mortgaged Property. 
 
2. This Assignment shall be binding upon and inure to the benefit of the parties 
hereto and their respective successors and assigns. 
 
3. This Assignment shall be governed by and construed in accordance with the 
laws of the state in which the Mortgaged Property is located. 
 
         IN WITNESS WHEREOF, the undersigned has executed this Assignment of 
Loan Documents to be effective as of the day and year first above mentioned. 
 
                        ASSIGNOR 
 
                        PNC BANK, NATIONAL ASSOCIATION 
 
 
                        By: /s/ Jeannette Butler 
                            ----------------------------- 
                            Jeannette Butler, Vice President 
 
 
 



 
 
 
                                 ACKNOWLEDGMENT 
 
STATE OF KANSAS      ) 
                     ) ss. 
COUNTY OF JOHNSON    ) 
 
         This instrument was acknowledged before me on September 30, 2003, 
by Jeannette Butler, Vice President of PNC BANK, NATIONAL ASSOCIATION, on 
behalf of said bank. 
 
                                 /s/ Stephanie Cook 
                                     -------------------------- 
                                 Printed Name: Stephanie Cook 
                                 Notary Public in and for said County and State 
 
 
My Commission Expires: 
06-11-06 
 
 



 
 
 
                                    EXHIBIT A 
                                Legal Description 
                                ----------------- 
 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 
 
 
 



 
 
 
 
                                                             Loan No. 94-0950186 
 
                                    EXHIBIT A 
                                    --------- 
 
                           Description of the Premises 
                           --------------------------- 
 
 
Debtor(s):               Metzger Deer Valley, LLC 
- --------- 
                         c/o Hannay Investment Properties 
                         4651 E. Palomino Road 
                         Phoenix, Arizona  85018 
 
Secured Party:           PNC BANK, NATIONAL ASSOCIATION 
- ------------- 
                         10851 Mastin, Suite 300 
                         Overland Park, Kansas 66210 
 
Physical Property Address: 
Deer Valley Financial Center 
22601 N. 19th Avenue 
Phoenix, Arizona  85027 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 
 
 
 
 



 
 
 
 
 
 
 
 
                       TITLE INSTRUCTION LETTER AGREEMENT 
                       ---------------------------------- 
 
                               September 18, 2003 
 
Chicago Title Insurance Company 
Issuing Agent for 
2415 E. Camelback Road, #100 
Phoenix, Arizona  85106 
 
Attention: Rebecca Sandidge 
 
                  Re:       Commitment No. 2302681-46 
                           $11,625,000.00 Loan (the "Loan") to Deer Valley 
                           Financial Center, LLC, an Arizona limited liability 
                           company, Huntington Company, L.L.C., an Arizona 
                           limited liability company, Geneva Company, L.L.C., an 
                           Arizona limited liability company, and Metzger Deer 
                           Valley, LLC, a Delaware limited liability company 
                           Loan No. 94-0950186 
 
Dear Ms. Sandidge: 
 
         This letter constitutes escrow instructions to you from PNC Bank, 
National Association ("Lender"), in connection with the Loan made to Deer Valley 
                       ------ 
Financial Center, LLC, an Arizona limited liability company, Huntington Company, 
L.L.C., an Arizona limited liability company, Geneva Company, L.L.C., an Arizona 
limited liability company, and Metzger Deer Valley, LLC, a Delaware limited 
liability company (collectively "Borrower"), which will be secured by a first 
                                 -------- 
lien against the real property located in the County of Maricopa, State of 
Arizona, commonly known as Deer Valley Financial Center, 22601 N. 19th Avenue, 
Phoenix, Arizona 85027 (the "Property"). 
                             -------- 
 
A. Delivery of Documents. Delivered to you herewith, or to be delivered from 
   --------------------- 
Lender or Borrower, are the following documents relating to the Loan 
(collectively, the "Delivered Documents"). Concurrently with the funding of the 
                    ------------------- 
Loan, you shall take possession of all of the Delivered Documents for the 
benefit of Lender: 
 
- -  Promissory Note executed or to be executed by Borrower in favor of Lender 
   (the "Note"); 
         ---- 
 
- -  Deed of Trust, Security Agreement, Assignment of Leases and Rents 
   and Fixture Filing executed or to be executed by Borrower in favor 
   of Lender, encumbering the Property (the "Security Instrument"); 
                                             ------------------- 
 
- -  Assignment of Leases and Rents executed or to be executed by Borrower in 
   favor of Lender, encumbering the Property (the "Assignment of Leases"); 
                                                   --------------------- 
 
- -  Three (3) financing statements showing one or more of Borrower, as debtor, 
   and Lender, as secured party (the "Financing Statements"); 
                                      -------------------- 
 
- -  Environmental Indemnity Agreement executed or to be executed by Borrower and 
   R. Craig Hannay in favor of Lender (the "Environmental Indemnity"); 
                                            ----------------------- 
 
- -  Non-Recourse Indemnification Agreement executed or to be executed by R. 
   Craig Hannay in favor of Lender (the "Non-Recourse Indemnification"); 
                                         ---------------------------- 
 
- -  Borrower's Certificate executed or to be executed by Borrower in favor of 
   Lender (the "Certificate"); 
                ----------- 
 
- -  Capital Improvement Escrow Agreement executed or to be executed by Borrower 
   (the "CIE Agreement"); 
         ------------- 
 
- -  Tenant Improvement and Leasing Commission Escrow Agreement executed or to be 
   executed by Borrower (the "TILC Agreement"); 
                              -------------- 
 
- -  Security Agreement and Lockbox Agreement executed or to be executed by 
   Borrower (the "Lockbox Agreement"); 
                  ----------------- 
 
- -  Blackboard Campuswide Escrow Agreement executed or to be executed by Borrower 



   (the "Blackboard Escrow Agreement"); 
         --------------------------- 
 
- -  Security Agreement for Letter of Credit executed or to be executed by 
   Borrower (the "LC Security Agreement"); 
                  --------------------- 
 
- -  Legal opinion of the law firm of Fennemore Craig executed or to be executed 
   in favor of Lender (the "Fennemore Opinion"); 
                            ----------------- 
 
- -  Legal opinion of the law firm of Richards, Layton & Finger executed or to be 
   executed in favor of Lender (the "Richards Opinion", and together with the 
                                     ---------------- 
   Fennemore Opinion, the "Opinions"); 
                           -------- 
 
- -  Irrevocable Standby Letter of Credit No. SVB01IS3742 dated June 14, 2001, 
   issued by Silicon Valley Bank ("Silicon Bank") and naming Denali National 
                                   ------------ 
   Trust, Inc. ("Denali"), as beneficiary, and Blackboard, Inc. ("Blackboard"), 
                 ------                                           ---------- 
   as Applicant (the "Letter of Credit"); 
                      ---------------- 
 
- -  Fully executed Letter, with applicable signature guaranty, from Denali to 
   Silicon Bank in the form attached hereto as Exhibit B irrevocably 
                                               --------- 
   transferring the Letter of Credit to PNK Bank (the "LOC Transfer Letter"); 
                                                       ------------------- 
 
- -  Fully executed Amendment Application from Blackboard to Silicon Bank in the 
   form attached hereto as Exhibit C (the "LOC Amendment"); and 
                           ---------       ------------- 
 
- -  Four (4) Form W-9- Request for Taxpayer Identification Number and 
   Certification. 
 
B. Wire Transfers. You will receive one or more wire transfer(s) in the amount 
   -------------- 
shown on the Loan Closing Statement (hereinafter defined). The funds you receive 
by such wire transfer(s) shall be referred to hereinafter collectively as the 
"Loan Funds". 
 ---------- 
 
C. Closing Conditions. The following are Lender's conditions to closing the Loan 
   ------------------ 
(collectively, the "Closing Conditions"): 
                    ------------------ 
 
 
   i.       You have executed the Receipt and Acknowledgment contained below 
            and faxed a copy to Rebecca Kester (the "PNC Bank Closer") as 
                                                     -------------- 
            called for in the last paragraph of this letter. 
 
   ii.      You have received from Lender the Loan Funds and are prepared to 
            immediately disburse said funds in accordance with a Loan Closing 
            Statement (the "Loan Closing Statement") approved by Lender and 
                            ---------------------- 
            executed by Borrower, and a copy of which executed Loan Closing 
            Statement shall have been attached hereto by you as Exhibit A. 
                                                                --------- 
 
   iii.     You are unconditionally and irrevocably committed to issue to 
            Lender an ALTA Loan Policy of Title Insurance (the "Policy"), 
                                                                ------ 
            which Policy: 
 
            (a)      shall be effective as of the date and time 
                     of the recording of the Security Instrument, 
 
            (b)      shall show the named insured as "PNC Bank, 
                     National Association, and its successors and 
                     assigns"; 
 
            (c)      shall insure the Security Instrument to be a 
                     valid first lien on the Property and shall 
                     otherwise be identical to the Pro Forma 
                     Policy you issued in connection with your 
                     File No. 2302681-46 (the "Specimen Policy"), 
                                               --------------- 
                     a copy of which has been approved by the 
                     undersigned in writing, with all 
                     endorsements attached thereto and with all 
                     blanks completed and corrections made as 
                     indicated on such Pro Forma Policy; and 
 
            (d)      shall reference in Part II of Schedule B the 
                     Assignment of Leases and the Financing 
                     Statement to be recorded in the county in 
                     which the Property is located. 
 
            Each page of the Policy and each endorsement attached 
            thereto must reflect the correct Policy number. 



            Further, each endorsement to the Policy must be 
            signed and dated. 
 
   iv.      The Delivered Documents and the Borrower's Agreement attached 
            hereto have been fully executed, dated and notarized as called for 
            by the respective documents. 
 
   v.       You have received and are holding an original of the executed 
            Opinions and have sent them to us for written confirmation of their 
            acceptability, or you have written confirmation that the 
            undersigned is in receipt of the Opinions, in form and content 
            acceptable to Lender. 
 
D. Closing. When all of the foregoing Closing Conditions have been fully met, 
   ------- 
you shall: 
 
   i.       Advise the PNC Bank Closer at (913) 253-9651 or (913) 253-9000 that 
            you have received the Loan Funds and are proceeding with the 
            closing; and then 
 
   ii.      Perform the following actions, recordings and filings, in the order 
                                                                   ------------ 
            listed: 
            ------ 
 
            (a)      Record in the appropriate records of Maricopa County, 
                     Arizona, in the order listed, the Security Instrument, the 
                              ------------------- 
                     Assignment of Leases and the Financing Statements 
                     indicated for recording in said county; and then 
 
            (b)      File in the Office of the Arizona Secretary of State the 
                     Financing Statements indicated for filing in said office; 
                     and then 
 
            (c)      File in the Office of the Delaware Secretary of State the 
                     Financing Statements indicated for filing in said office; 
                     and then 
 
            (d)      Send the LOC Transfer Letter, the Letter of Credit and the 
                     required transfer fee to Silicon Bank, via federal express 
                     overnight delivery, at the following address: 
 
                                            Silicon Valley Bank 
                                            International Division 
                                            3003 Tasman Drive 
                                            Santa Clara, CA 95054 
                                            Attn: Enrico Nicolas 
 
   iii.     Disburse the Loan Funds in the manner specified in the Loan Closing 
            Statement; and then 
 
   iv.      No later than the end of the second business day after the Loan 
            Funds are disbursed, deliver to Lender: (a) the original and one 
                                                            ---------------- 
            certified copy of the executed Promissory Note, Environmental 
            -------------- 
            Indemnity, Non-Recourse Indemnification, Certificate, CIE Agreement, 
            TILC Agreement, Lockbox Agreement, Blackboard Escrow Agreement, LC 
            Security Agreement, LOC Transfer Letter, Letter of Credit, final 
            Closing Settlement Statement and the Borrower's Agreement attached 
            to this Title Instruction Letter Agreement, (b) one original of 
                                                            ------------ 
            this Title Instruction Letter Agreement and the Opinion, and (c) 
            two certified copies of the executed Security Instrument, 
            -------------------- 
            Assignment of Leases and any other documents to be recorded or 
            filed; and then 
 
   v.       Conduct a post-filing search of the name of the Borrower in the 
            appropriate records of the offices in which the Financing 
            Statements are required to be filed or recorded as set forth above 
            to obtain file-stamped copies of such Financing Statements 
            (including all exhibits attached thereto), and deliver the same to 
            Lender with a copy to the undersigned; and then 
 
   vi.      Deliver to the undersigned no later than the next business day after 
            the Loan Funds are disbursed, copies of all documents and 
            instruments delivered to Lender pursuant to this letter; and then 
 
   vii.     Deliver to Lender the original final Policy; and then 
 
   viii.    Deliver to Lender the original of the executed and recorded 
                                  -------- 
            Security Instrument, Assignment of Leases and any other recorded or 
            filed documents by the next business day after such documents have 
            been recorded or filed and are in your possession. 
 
         Return ALL original documents to Lender. The Policy and other recorded 
documents should be sent via overnight or same day courier to the PNC Bank 
Closer at PNC Bank, National Association, 10851 Mastin, Suite 300, Overland 
Park, Kansas 66210. 
 
         Your recordation of any of the documents or disbursement of any funds 



delivered to you hereunder shall constitute your unqualified, unconditional and 
irrevocable agreement to issue the Policy as set forth herein. All title 
insurance premiums, recording fees, escrow fees, taxes and other closing costs 
are to be paid by Borrower. 
 
E. Compliance Dates. 
   ---------------- 
 
   i.       If for any reason, by 4 p.m. (local time) on September 19, 2003 you 
            have not received the Loan Funds, you are to immediately contact 
            the PNC Bank Closer and Ronald L. Ballard (Borrower's Counsel) at 
            (602) 916-5312 for further instructions. 
 
   ii.      If for any reason, by 4 p.m. (local time) of the third (3rd) 
            business day following the date on which you receive the Loan Funds, 
            you are not prepared to comply with the provisions of Paragraph D 
            above (with the exception of Paragraph D(ix)), you are to 
            immediately return the Loan Funds to Lender, take possession of the 
            Loan Documents for Lender, and contact the PNC Bank Closer by 
            telephone for further instructions. 
 
F. Confirmation. As soon as the Delivered Documents to be recorded have been 
   ------------ 
recorded in accordance with the terms of this letter, please fax written 
confirmation of such recording to the PNC Bank Closer at (913) 253-9718, which 
written confirmation sets forth the date and time of recording and the recording 
information of each recorded document. 
 
G. Return of Documents. The original recorded Delivered Documents are to be 
   ------------------- 
returned after the recording thereof via overnight courier to the PNC Bank 
Closer at PNC Bank, National Association, 10851 Mastin, Suite 300, Overland 
Park, Kansas 66210. 
 
H. Sale of Loan. It is anticipated that the Loan will be sold within one (1) 
   ------------ 
year after this closing. Upon recordation of the Security Instrument and the 
subsequent sale of the Loan, Lender will deliver to you an original Assignment 
of Loan Documents and assignments of the Financing Statements filed or recorded 
pursuant to this Letter Agreement, executed by Lender in favor of an assignee 
to be determined by Lender (the "Assignment Documents"). Upon receipt of the 
                                 -------------------- 
original Assignment Documents, you shall record and file the same as soon as 
possible and issue an endorsement insuring the assignment of Lender's 
interest under the Security Instrument and Assignment of Leases to the assignee. 
 
I. Amendment. The undersigned reserves the right to modify the foregoing 
   --------- 
instructions at any time prior to your recording of the Delivered Documents, 
provided, however, that any such modification shall require and shall be 
effective only with the written consent of the undersigned, the PNC Bank Closer 
or Jeannette Butler (Lender's Closing Department Manager). 
 
J. Investment of Loan Funds. If you are not able to disburse the Loan Funds to 
   ------------------------ 
the Borrower on the same day that the Loan Funds are received by you, you will 
invest the Loan Funds in either: (i) direct obligations of, or obligations 
guaranteed as to full and timely payment of principal and interest by the 
United States or any agency or instrumentality thereof, provided that such 
obligations are backed by the full faith and credit of the United States of 
America, or (ii) shares of money market funds or mutual funds that seek to 
maintain a constant net asset value and have been rated AAAm or AAAm-G by S & 
P or Aaa by Moody's, or (iii) such other investment as may be expressly 
authorized by Lender. The investment proceeds shall accrue in favor of the 
Borrower if the Loan closes, or Lender if the Loan does not close. 
 
         Please acknowledge your receipt of the Delivered Documents and confirm 
your agreement to comply with the foregoing instructions by signing the Receipt 
and Acknowledgment in the space provided below, and faxing the same to the PNC 
Bank Closer at (913) 253-9718. 
 
                           STINSON MORRISON HECKER LLP 
 
 
                           Greg A. Nickell 
                           Stinson Morrison Hecker LLP 
                           2600 Grand Avenue 
                           Kansas City, Missouri 64108 
                           816-691-2423 - Phone 
                           816-474-4208 - Fax 
 
cc:      Rebecca Kester 
 
 



 
 
 
                           RECEIPT AND ACKNOWLEDGMENT 
                           -------------------------- 
 
 
         The undersigned hereby acknowledges receipt of all of the Delivered 
Documents described in Paragraph A above, confirms that: (A) except for receipt 
of the Loan Funds, all requirements necessary for the issuance of the Policy 
pursuant to the Commitment, including, without limitation, either the payment 
of, or satisfactory provision for the payment of, title insurance premiums, 
recording fees, taxes and existing encumbrances against the Property, have been 
complied with pursuant to the Commitment; (B) the undersigned will issue the 
Policy in accordance with the provisions of this letter and will comply with the 
terms of this letter; (C) the undersigned will insure during the period from the 
date of the Commitment through the date and time of recording of the Security 
Instrument; (D) the undersigned will file any Form 1099 necessitated by the 
consummation of the contemplated transaction; and (E) the undersigned will 
record the originals of the Assignment Documents as soon as possible following 
the undersigned's receipt thereof and will issue the endorsement insuring the 
assignment of Lender's interest under the Security Instrument and the Assignment 
of Leases to the assignee, as contemplated under Paragraph H of this letter. 
 
Dated: September ___, 2003 
 
                           Chicago title Insurance Company 
 
                           By: 
                                ------------------------------------ 
                           Print Name: 
                                        ---------------------------- 
                           Title: 
                                   --------------------------------- 
 
 
 



 
 
 
                              BORROWER'S AGREEMENT 
                              -------------------- 
 
 
         By its execution of this letter, Borrower agrees that the full amount 
of the Loan shall be deemed to be disbursed to Borrower as of the date Lender 
initiates the wire transfer of the Loan Funds in connection with the closing of 
the Loan. The Loan Funds shall thereafter be evidenced by the Note and bear 
interest at the rate provided in the Note; provided, however, that Lender's 
obligations under the Loan shall arise only when the Loan Funds are disbursed 
to, or for the benefit of, Borrower. If the Loan closing is delayed, Borrower 
agrees that interest shall accrue on the principal amount wired to the Escrow 
Account, at the interest rate specified in the Note, from the date Lender 
initiates the wire transfer of the Loan Funds in connection with the closing of 
the Loan and Borrower shall be liable for all such accrued interest. If the Loan 
should fail to close and the Loan Funds are returned to Lender, Borrower agrees 
that interest shall accrue on the principal amount wired to the Escrow Account, 
at the rate specified in the Note, from the date Lender initiates the wire 
transfer of the Loan Funds in connection with the closing of the Loan through 
the date on which the Lender receives the wire transferred return of such Loan 
Funds and Borrower shall be liable for all such accrued interest (less any 
amounts received by Lender from the investment of the Loan Funds during the time 
the same are in the Escrow Account). 
 
Dated:  September 18, 2003     BORROWER: 
 
                               DEER VALLEY FINANCIAL CENTER, LLC, 
                               an Arizona limited liability company 
 
                               By: Hannay Investment Properties, Inc., 
                                   an Arizona corporation 
                                   Its Manager 
 
 
                                   By: 
                                       ------------------------------------ 
                                       R. Craig Hannay, President 
 
                               BORROWER: 
 
                               HUNTINGTON COMPANY, L.L.C., 
                               an Arizona limited liability company 
 
                               By: Hannay Investment Properties, Inc., 
                                   an Arizona corporation 
                                   Its Manager 
 
 
                                    By: 
                                        ----------------------------------- 
                                        R. Craig Hannay, President 
 
 



 
 
 
 
                               BORROWER: 
 
                               GENEVA COMPANY, L.L.C., 
                               an Arizona limited liability company 
 
                               By: Hannay Investment Properties, Inc., 
                                   an Arizona corporation 
                                   Its Manager 
 
 
                                   By: 
                                       ------------------------------------- 
                                       R. Craig Hannay, President 
 
 
                                            BORROWER: 
 
                               METZGER DEER VALLEY, LLC, 
                               a Delaware limited liability company 
 
                               By:  Metzger Family of Saratoga, LLC, 
                                    a New York limited liability company 
                                    Its sole Member 
 
 
                                    By: 
                                        ------------------------------------ 
                                        Irving L. Metzger, Managing Member 
 
 
 
 
 



 
 
 
                                    EXHIBIT A 
                                    --------- 
                             Loan Closing Statement 
                             ---------------------- 
 
 
                                To Be Attached By 
                         Chicago Title Insurance Company 
 
 
 



 
 
 
                                    EXHIBIT B 
                           Form of LOC Transfer Letter 
                           --------------------------- 
 
DATE: 
 
TO:      SILICON VALLEY BANK 
         3003 TASMAN DRIVE 
         SANTA CLARA, CA 95054 
 
         ATTN:  INTERNATIONAL DIVISION. 
 
RE:      STANDBY LETTER OF CREDIT NO. SVB01IS3742 FOR US$500,000.00 
         ISSUED BY SILICON VALLEY BANK, SANTA CLARA, CALIFORNIA. 
 
LADIES & GENTLEMEN: 
 
FOR VALUE RECEIVED, THE UNDERSIGNED BENEFICIARY HEREBY IRREVOCABLY TRANSFERS TO: 
 
                         PNC BANK, NATIONAL ASSOCIATION 
                         ------------------------------ 
 
                              (NAME OF TRANSFEREE) 
               10851 MASTIN SUITE 300, OVERLAND PARK, KANSAS 66210 
               --------------------------------------------------- 
 
                                    (ADDRESS) 
 
ALL RIGHTS OF THE UNDERSIGNED BENEFICIARY TO DRAW UNDER THE ABOVE LETTER OF 
CREDIT UP TO ITS AVAILABLE AMOUNT AS SHOWN ABOVE AS OF THE DATE OF THIS 
TRANSFER. 
 
BY THIS TRANSFER, ALL RIGHTS OF THE UNDERSIGNED BENEFICIARY IN SUCH LETTER OF 
CREDIT ARE TRANSFERRED TO THE TRANSFEREE. TRANSFEREE SHALL HAVE THE SOLE RIGHTS 
AS BENEFICIARY THEREOF, INCLUDING SOLE RIGHTS RELATING TO ANY AMENDMENTS, 
WHETHER INCREASES OR EXTENSIONS OR OTHER AMENDMENTS, AND WHETHER NOW EXISTING OR 
HEREAFTER MADE. ALL AMENDMENTS ARE TO BE ADVISED DIRECT TO THE TRANSFEREE 
WITHOUT NECESSITY OF ANY CONSENT OF OR NOTICE TO THE UNDERSIGNED BENEFICIARY. 
 
THE ORIGINAL OF SUCH LETTER OF CREDIT IS RETURNED HEREWITH, AND WE ASK YOU TO 
ENDORSE THE TRANSFER ON THE REVERSE THEREOF, AND FORWARD IT DIRECTLY TO THE 
TRANSFEREE WITH YOUR CUSTOMARY NOTICE OF TRANSFER. 
 
SINCERELY, 
DENALI NATIONAL TRUST, INC. 
(NAME OF BENEFICIARY) 
 
- ------------------------- 
(AUTHORIZED SIGNATURE)(1) 
 
SIGNATURE AUTHENTICATION: 
THE ABOVE SIGNATURE WITH TITLE 
CONFORMS WITH THAT ON FILE WITH US. 
 
- ------------------------------ 
(NAME OF BANK OF BENEFICIARY) 
 
- ------------------------- 
(AUTHORIZED SIGNATURE) 
 
 
1The signature on this form must be verified/authenticated by the Bank of the 
Beneficiary or must be notarized (signed before a Notary Public). 
 



 
 
 
                                    EXHIBIT C 
                              Form of LOC Amendment 
                              --------------------- 
 
 
                               Silicon Valley Bank 
                             International Division 
                                3003 Tasman Drive 
                              Santa Clara, CA 95054 
                              AMENDMENT APPLICATION 
 
 
 
       _ 
TYPE: |_|   Commercial         |x|  Standby      Date:  __________ ___, 2003 
 
 
Letter of Credit No.:  SVB01IS3742 
 
Applicant:  BLACKBOARD INC. 
 
Beneficiary:  PNC BANK, NATIONAL ASSOCIATION 
 
Amendment is as follows: 
 
          AS PER ATTACHED DRAFT EXHIBIT WHICH FORMS AS AN 
          INTEGRAL PART OF THIS AMENDMENT APPLICATION. 
 
 
 
 
If Applicant is party to a Loan Agreement with Bank, the terms set forth therein 
(including, without limitation, any terms of the Loan Agreement or ancillary 
agreements relating to collateral) shall remain in full force and effect so long 
as Applicant owes obligations to Bank in connection with this Credit. 
 
All other terms and conditions remain unchanged. 
 
 
Requested By 
 
BLACKBOARD, INC. 
APPLICANT'S NAME      AUTHORIZED SIGNATURE 1      AUTHORIZED SIGNATURE 2 
 
 
                          FOR SVB USE ONLY 
 
 
- ----------------------------------      -------------------------------------- 
       APPROVED BY                      AUTHORIZED SIGNATURE           DATE 
 
 
 
 
 



 
 
 
BENEFICIARY 
PNC BANK, NATIONAL ASSOCIATION 
10851 MASTIN, SUITE 300 
OVERLAND PARK, KANSAS 66210 
 
APPLICANT                                                        BLACKBOARD INC. 
 
1899 L. STREET NW, 5TH FLOOR 
WASHINGTON, DC 20036 
 
LADIES/GENTLEMEN: 
 
ON BEHALF OF OUR CUSTOMER, BLACKBOARD INC., WE HEREBY AMEND OUR IRREVOCABLE 
STANDBY LETTER OF CREDIT NO. SVB01IS3742 DATED JUNE 14, 2001 ("LETTER OF 
CREDIT") AS FOLLOWS: 
 
1.) DOCUMENTARY REQUIREMENT NO. 2 (A) IS NOW TO READ: 
              "AN EVENT OF DEFAULT (AS DEFINED IN THE LEASE) HAS OCCURRED UNDER 
              THAT CERTAIN OFFICE LEASE AGREEMENT ("LEASE) BY AND BETWEEN 
              BLACKBOARD CAMPUSWIDE INC., A DELAWARE CORP. ("TENANT") AND DENALI 
              NATIONAL TRUST, INC. OF WHICH APPLICANT IS THE GUARANTOR. FURTHER 
              THIS IS TO CERTIFY THAT: (I) WRITTEN NOTICE OF SUCH DEFAULT HAS 
              BEEN GIVEN TO TENANT AND APPLICANT TO CURE THE DEFAULT PURSUANT TO 
              THE TERMS OF THE LEASE; (II) SUCH DEFAULT HAS NOT BEEN CURED UP TO 
              THIS DATE OF DRAWING UNDER THIS LETTER OF CREDIT; AND (III) 
              BENEFICIARY IS AUTHORIZED TO DRAW DOWN ON THE LETTER OF CREDIT." 
 
2.) THE TRANSFER CLAUSE ON PAGE 2 OF THE LETTER OF CREDIT IS NOW TO READ: 
              "THIS LETTER OF CREDIT IS TRANSFERABLE IN ITS ENTIRETY ONE OR MORE 
              TIMES BY SILICON VALLEY BANK, AT THE REQUEST OF THE BENEFICIARY, 
              ONLY UP TO THE THEN AVAILABLE AMOUNT IN FAVOR OF ANY NOMINATED 
              TRANSFEREE ("TRANSFEREE"), ASSUMING SUCH TRANSFER TO SUCH 
              TRANSFEREE WOULD BE IN COMPLIANCE WITH THEN APPLICABLE LAW AND 
              REGULATION, INCLUDING BUT NOT LIMITED TO THE REGULATIONS OF THE U. 
              S. DEPARTMENT OF TREASURY AND U. S. DEPARTMENT OF COMMERCE. AT THE 
              TIME OF TRANSFER, THE ORIGINAL LETTER OF CREDIT AND ORIGINAL 
              AMENDMENT(S), IF ANY, MUST BE SURRENDERED TO US AT OUR ADDRESS 
              INDICATED IN THIS LETTER OF CREDIT TOGETHER WITH OUR LETTER OF 
              TRANSFER DOCUMENTATION AS PER ATTACHED EXHIBIT "A" DULY EXECUTED. 
              APPLICANT SHALL PAY OUR TRANSFER FEE OF 1/4 of 1% OF THE TRANSFER 
              AMOUNT (MINIMUM US$250.00) UNDER THIS LETTER OF CREDIT. ANY 
              REQUEST FOR TRANSFER WILL BE EFFECTED BY US SUBJECT TO THE ABOVE 
              CONDITIONS. HOWEVER, ANY REQUEST FOR TRANSFER IS NOT CONTINGENT 
              UPON APPLICANT'S ABILITY TO PAY OUR TRANSFER FEE." 
 
              "ANY TRANSFER OF THIS LETTER OF CREDIT MAY NOT CHANGE THE PLACE OR 
              DATE OF EXPIRATION OF THE LETTER OF CREDIT FROM OUR ABOVE 
              SPECIFIED OFFICE. EACH TRANSFER SHALL BE EVIDENCED BY OUR 
              ENDORSEMENT ON THE REVERSE OF THE LETTER OF CREDIT AND WE SHALL 
              FORWARD THE ORIGINAL OF THE LETTER OF CREDIT SO ENDORSED TO THE 
              TRANSFEREE." 
 
ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED. 
 
KINDLY SIGNIFY YOUR AGREEMENT OR DECISION TO REJECT THIS AMENDMENT BY FOLLOWING 
THE INSTRUCTIONS ON THE FOLLOWING PAGE. 
 
THIS AMENDMENT IS AN INTEGRAL PART OF THE ORIGINAL LETTER OF CREDIT AND MUST BE 
ATTACHED THERETO. 
 
 
                              SILICON VALLEY BANK, 
 
 
 
- -----------------------                     ----------------------- 
AUTHORIZED SIGNATURE                        AUTHORIZED SIGNATURE 
 
 
 



 
 
 
                                   EXHIBIT "A" 
 
DATE: 
 
TO:      SILICON VALLEY BANK 
         3003 TASMAN DRIVE 
         SANTA CLARA, CA 95054 
 
         ATTN:  INTERNATIONAL DIVISION. 
 
RE:      STANDBY LETTER OF CREDIT NO. SVB01IS3742 FOR US$500,000.00 
         ISSUED BY SILICON VALLEY BANK, SANTA CLARA, CALIFORNIA. 
 
LADIES & GENTLEMEN: 
 
FOR VALUE RECEIVED, THE UNDERSIGNED BENEFICIARY HEREBY IRREVOCABLY TRANSFERS TO: 
 
             ------------------------------------------------------------------- 
                                     (NAME OF TRANSFEREE) 
             ------------------------------------------------------------------- 
 
 
                                          (ADDRESS) 
 
ALL RIGHTS OF THE UNDERSIGNED BENEFICIARY TO DRAW UNDER THE ABOVE LETTER OF 
CREDIT UP TO ITS AVAILABLE AMOUNT AS SHOWN ABOVE AS OF THE DATE OF THIS 
TRANSFER. 
 
BY THIS TRANSFER, ALL RIGHTS OF THE UNDERSIGNED BENEFICIARY IN SUCH LETTER OF 
CREDIT ARE TRANSFERRED TO THE TRANSFEREE. TRANSFEREE SHALL HAVE THE SOLE RIGHTS 
AS BENEFICIARY THEREOF, INCLUDING SOLE RIGHTS RELATING TO ANY AMENDMENTS, 
WHETHER INCREASES OR EXTENSIONS OR OTHER AMENDMENTS, AND WHETHER NOW EXISTING OR 
HEREAFTER MADE. ALL AMENDMENTS ARE TO BE ADVISED DIRECT TO THE TRANSFEREE 
WITHOUT NECESSITY OF ANY CONSENT OF OR NOTICE TO THE UNDERSIGNED BENEFICIARY. 
 
 



 
 
 
 
THE ORIGINAL OF SUCH LETTER OF CREDIT IS RETURNED HEREWITH, AND WE ASK YOU TO 
ENDORSE THE TRANSFER ON THE REVERSE THEREOF, AND FORWARD IT DIRECTLY TO THE 
TRANSFEREE WITH YOUR CUSTOMARY NOTICE OF TRANSFER. 
 
SINCERELY, 
DENALI NATIONAL TRUST, INC. 
(NAME OF BENEFICIARY) 
 
- ------------------------- 
(AUTHORIZED SIGNATURE)(2) 
 
SIGNATURE AUTHENTICATION: 
THE ABOVE SIGNATURE WITH TITLE 
CONFORMS WITH THAT ON FILE WITH US. 
 
- ------------------------------ 
(NAME OF BANK OF BENEFICIARY) 
 
- ------------------------- 
(AUTHORIZED SIGNATURE) 
 
 
2The signature on this form must be verified/authenticated by the Bank of the 
Beneficiary or must be notarized (signed before a Notary Public). 
 



 
 
 
 
 
SPECIAL INSTRUCTIONS TO THE BENEFICIARY: 
- --------------------------------------- 
PLEASE SIGNIFY YOUR AGREEMENT OR DECISION TO REJECT THIS AMENDMENT, DETAILING 
THE REASONS FOR YOUR DECISION, BY RETURNING THE ATTACHED COPY OF THIS AMENDMENT 
SIGNED AND DATED IN THE ENCLOSED ENVELOPE (NO POSTAGE REQUIRED). YOUR DECISION 
TO AGREE OR REJECT THIS AMENDMENT WILL CONFIRM YOUR REJECTION OF AMENDMENT NO. 1 
DATED SEPTEMBER 25, 2002 TO THIS LETTER OF CREDIT. 
 
  _ 
 |_|     I HEREBY AGREE AND ACCEPT THIS AMENDMENT IN ITS ENTIRETY. 
  _ 
 |_|     I HEREBY REJECT THIS AMENDMENT IN ITS ENTIRETY. 
 
 
PNC BANK, NATIONAL ASSOCIATION 
 
 
- ---------------------------------------------- 
         (AUTHORIZED SIGNATURE) 
 
- ---------------------------------------------- 
         (PRINTED NAME AND TITLE) 
 
- ---------------------------------------------- 
                  DATE) 
 
 
 
 
 



 
 
 
                                                             Loan No. 94-0950186 
 
                      CAPITAL IMPROVEMENT ESCROW AGREEMENT 
                      ------------------------------------ 
 
         THIS CAPITAL IMPROVEMENT ESCROW AGREEMENT (the "Agreement") is made as 
                                                         --------- 
of September 18, 2003 between PNC Bank, National Association, in its capacities 
as lender and escrow agent ("PNC Bank"), and Deer Valley Financial Center, LLC, 
                             -------- 
an Arizona limited liability company, Huntington Company, L.L.C., an Arizona 
limited liability company, Geneva Company, L.L.C., an Arizona limited liability 
company, and Metzger Deer Valley, LLC, a Delaware limited liability company 
(collectively "Borrower"). 
               -------- 
 
                                    RECITALS 
 
         A.       Contemporaneously with this Agreement, Borrower has executed 
                  and delivered its Promissory Note (the "Note") to PNC Bank 
                                                          ---- 
                  evidencing PNC Bank's loan to Borrower in the amount of 
                  $11,625,000.00 (the "Loan"). 
                                       ---- 
 
         B.       The Note is secured by, among other security: (i) the Security 
                  Instrument (as defined in the Note) encumbering certain 
                  property (the "Property") located in Maricopa County, Arizona 
                                 -------- 
                  (the "State"); and (ii) the Other Security Documents (as 
                        ----- 
                  defined in the Security Instrument). The Note, the Security 
                  Instrument and the Other Security Documents are hereinafter 
                  collectively referred to as the "Loan Documents". 
                                                   -------------- 
 
         C.       As a condition to making the Loan, PNC Bank has required that 
                  Borrower deposit the Escrow Funds (hereinafter defined) with 
                  PNC Bank pursuant and subject to the terms of this Agreement. 
 
         NOW, THEREFORE, in consideration of the premises and the due 
performance of the commitments and agreements hereinafter set forth, and other 
valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows: 
 
1. Escrow. Borrower shall establish and maintain at all times during the term of 
   ------ 
the Loan an escrow of funds with PNC Bank pursuant to the terms of this 
Agreement for the payment of future customary and reasonable bona fide costs and 
expenses incurred by Borrower in connection with certain major repairs, 
replacements and improvements which are normally capitalized under generally 
accepted accounting principles performed at the Property (collectively the 
"Repairs"), including but not limited to the performance of work to the roofs, 
 ------- 
chimneys, gutters, downspouts, paving, curbs, ramps, driveways, balconies, 
porches, patios, exterior walls, exterior doors and doorways, windows, 
elevators, appliances, carpeting, exterior painting, vinyl flooring, plumbing 
fixtures, countertops, cabinets, water heaters, electrical fixtures, clubhouse 
repairs, landscaping, fences, gates and mechanical and HVAC equipment. 
 
2. Deposit of Escrow Funds. All amounts held by PNC Bank at any time in escrow 
   ----------------------- 
pursuant to this Agreement are the "Escrow Funds". Concurrently with and in 
                                    ------------ 
addition to each scheduled monthly payment payable by Borrower during the term 
of the Loan, Borrower shall deposit $2,110.00 with PNC Bank, to be held in 
escrow by PNC Bank according to the terms of this Agreement. The Escrow Funds 
shall be disbursed or applied only as specified in this Agreement. 
 
3. Escrow Account. PNC Bank agrees to hold all Escrow Funds in an Eligible 
   -------------- 
Account (hereinafter defined) selected by PNC Bank from time to time in the 
exercise of its sole discretion (the "Escrow Account"). No earnings or interest 
                                      -------------- 
on the Escrow Funds shall be payable to Borrower. The Escrow Funds shall not 
constitute a trust fund and may be commingled with other monies held by PNC 
Bank. The Escrow Account shall be held in the name of PNC Bank and shall be 
within its sole and exclusive control, and all funds deposited in the Escrow 
Account shall be for the account of PNC Bank. Except as provided herein, 
Borrower shall have no right to or interest in the Escrow Funds or Escrow 
Account and shall have no authority to withdraw Escrow Funds from the Escrow 
Account. An "Eligible Account" shall mean either (a) an account maintained with 
             ---------------- 
a depository institution or trust company, the long term unsecured debt 
obligations of which are rated in one of the three highest rating categories by 
any Rating Agency (hereinafter defined) acceptable to PNC Bank at the time of 
any deposit therein or (b) a trust account maintained with a federally or 
state-chartered depository institution or trust company acting in its fiduciary 
capacity, subject to regulations regarding fiduciary funds on deposit similar to 
12 C.F.R. Section 9.10(b). The term "Rating Agency" shall mean a nationally 
                                     ------------- 



recognized credit rating agency (including, without limitation, Standard and 
Poor's Ratings Services, Moody's Investors Service, Inc., and Fitch ICBA, Inc., 
and their respective successors and assigns). 
 
4. Permitted Investments. PNC Bank may direct the depository institution 
   --------------------- 
maintaining the Escrow Account to invest the Escrow Funds in one or more of the 
following obligations or securities (each a "Permitted Investment") having, at 
                                             -------------------- 
the time of purchase, the required ratings, if any, provided for below: 
 
(a) Direct obligations of, or guaranteed as to timely payment of principal and 
interest by, the United States or any agency or instrumentality thereof provided 
that such obligations are backed by the full faith and credit of the United 
States of America; 
 
(b) Direct obligations of, or guaranteed as to timely payment of principal and 
interest by, FHLMC, FNMA or the Federal Farm Credit System; 
 
(c) Demand and time deposits in or certificates of deposit of, or bankers' 
acceptances issued by, any bank or trust company, savings and loan association 
or savings bank, provided that the short-term unsecured debt obligations of such 
depository institution or trust company must have the highest rating available 
for such securities by two or more Rating Agencies acceptable to PNC Bank; 
 
(d) Commercial or finance company paper that is rated by two or more Rating 
Agencies acceptable to PNC Bank in their highest short-term unsecured rating 
category at the time of such investment and is issued by a corporation the 
outstanding senior long-term debt obligations of which are then rated by two or 
more Rating Agencies in one of their two highest long-term unsecured rating 
categories; 
 
(e) Repurchase obligations with respect to any security described in clause (a) 
or (b) above entered into with a bank or trust company, savings and loan 
association or savings bank, provided that the short-term unsecured debt 
obligations of such depository institution or trust company must have the 
highest rating available for such securities by two or more Rating Agencies 
acceptable to PNC Bank; 
 
(f) Units of taxable money market funds which funds are regulated investment 
companies, seek to maintain a constant net asset value per share and invest 
solely in obligations backed by the full faith and credit of the United States 
and repurchase agreements using full faith and credit issues as collateral and 
are rated in the highest rating category available by a Rating Agency acceptable 
to PNC Bank. 
 
5. Pledge and Security Interest. As additional security for the payment and 
   ---------------------------- 
performance by Borrower of all duties, responsibilities and obligations 
hereunder and under the Loan Documents, Borrower hereby unconditionally and 
irrevocably assigns, conveys, pledges, mortgages, transfers, delivers, deposits, 
sets over and confirms unto PNC Bank, and hereby grants to PNC Bank a security 
interest and a valid and perfected first lien in (a) the Escrow Funds, (b) the 
Escrow Account, (c) all insurance of the Escrow Account, (d) all accounts, 
contract rights and general intangibles or other rights and interests pertaining 
thereto, (e) all sums now or hereafter therein or represented thereby, (f) all 
replacements, substitutions or proceeds thereof, (g) all instruments and 
documents now or hereafter evidencing the Escrow Funds or the Escrow Account, 
(h) all powers, options, rights, privileges and immunities pertaining to the 
Escrow Funds or the Escrow Account (including the right to make withdrawal 
therefrom), and (i) all proceeds of the foregoing. PNC Bank may deliver notice 
of its interest in the Escrow Funds and Escrow Account at any time to the 
financial institution wherein the Escrow Account has been established, and PNC 
Bank shall have possession of all passbooks or other evidences of such Escrow 
Account. Borrower hereby assumes all risk of loss with respect to amounts on 
deposit in the Escrow Account, except to the extent caused by the gross 
negligence or intentional misconduct of PNC Bank. Borrower hereby agrees that 
the advancement of Escrow Funds from the Escrow Account as set forth herein is 
at Borrower's direction and is not the exercise by PNC Bank of any right of 
set-off or other remedy upon an Event of Default (as defined in the Loan 
Documents). Borrower hereby waives all right to withdraw Escrow Funds from the 
Escrow Account, except upon full satisfaction of all amounts owing under the 
Loan. Borrower agrees to execute and deliver on demand any and all documentation 
requested by PNC Bank to further evidence or perfect such assignment, including, 
without limitation, Uniform Commercial Code financing statements. Borrower 
hereby irrevocably constitutes and appoints PNC Bank as its attorney-in-fact, 
with full power of substitution and transfer, to execute and deliver any and all 
such documentation. The power of attorney hereby granted shall be irrevocable 
and coupled with an interest. This Agreement shall constitute a Security 
Agreement under the Uniform Commercial Code as enacted in the State and upon an 
Event of Default, PNC Bank may exercise any or all of the remedies available at 
law or in equity including, without limitation, the remedies specified in this 
Agreement and the remedies available to a secured party following default as 
specified in such Uniform Commercial Code. PNC Bank and Borrower hereby 
acknowledge and agree that PNC Bank has a valid and perfected first priority 
lien on, and security interest in, any Escrow Funds now or hereafter held in the 
Escrow Account. 
 
6. Disbursement of Escrow Funds to Borrower. PNC Bank shall disburse all or part 
   ---------------------------------------- 
of the Escrow Funds to Borrower as provided herein upon satisfaction of the 
following terms and conditions: 
 
(a) Borrower has delivered to PNC Bank an affidavit, in form satisfactory to PNC 
Bank, specifying the amount of the requested disbursement and the Repairs 



completed and certifying that all such Repairs have been completed and all costs 
in connection therewith have been paid. Simultaneously with submitting such 
affidavit Borrower shall also submit copies of lien waivers from the general 
contractor, any subcontractors and all materialmen and suppliers showing that 
they have been paid for all work and that no liens are claimed. 
 
(b) Borrower has delivered to PNC Bank, at Borrower's cost: (i) copies of 
building permits, any Certificate of Occupancy or any other certificates 
required and issued by governmental authorities in connection with any Repairs 
performed for which reimbursement is being sought under this Agreement; and (ii) 
if required by PNC Bank, an endorsement to PNC Bank's loan policy of title 
insurance obtained in connection with the Loan, insuring PNC Bank against any 
mechanic's liens in connection with such Repairs. 
 
(c) Borrower has delivered to PNC Bank such other documents as PNC Bank shall 
reasonably require to confirm the satisfaction of the conditions contained 
herein and the completion of the work required to be done under this Agreement. 
 
(d) All disbursements requested by Borrower shall be at least $5,000 and no 
requests for disbursements shall be made more often than once during any 
calendar quarter. 
 
(e) No Event of Default exists as of the date of Borrower's request for a 
disbursement or the actual date of such a disbursement. 
 
(f) PNC Bank shall have the right, but not the obligation, at Borrower's cost 
and expense, to inspect the Property and/or to have the documentation regarding 
the Repairs reviewed to verify that the Repairs for which reimbursement is being 
sought have been completed in a good and workmanlike manner and are otherwise 
acceptable to PNC Bank. 
 
(g) Within 15 days after Borrower submits to PNC Bank a request for a 
disbursement, the related supporting documentation and the required Disbursement 
Fee (hereinafter defined), PNC Bank shall either (a) advise Borrower of any 
additional information needed to satisfy the requirements hereof for the 
requested disbursement; or (b) shall disburse the requested disbursement amount 
to Borrower. PNC Bank shall have no obligation to disburse Escrow Funds to 
Borrower until all disbursement requirements herein have been satisfied. 
 
(h) Notwithstanding anything to the contrary herein, PNC Bank shall have the 
right to make the disbursement jointly payable to Borrower and the person or 
entity being paid. In the event of such a joint disbursement, Borrower shall not 
be required to have paid for such work prior to requesting the reimbursement, 
but Borrower shall be required to have satisfied all the other conditions of 
this Agreement for such disbursement. 
 
7. Disbursement Fees. Borrower shall pay PNC Bank a nonrefundable fee (each, a 
   ----------------- 
"Disbursement Fee") as a condition to each disbursement under this Agreement as 
 ---------------- 
compensation for PNC Bank's review, analysis and processing of such 
disbursement. The Disbursement Fee shall be $150.00 for each requested 
disbursement. 
 
8. Default by Borrower. Any failure of Borrower to comply with the terms of this 
   ------------------- 
Agreement or any other Loan Document shall be an Event of Default, and shall 
entitle PNC Bank to pursue any and all remedies available to it pursuant to this 
Agreement, any other Loan Document, at law or in equity. Without limiting the 
foregoing, upon the occurrence and during the continuation of an Event of 
Default, PNC Bank shall have the right, but not the obligation, without notice 
or demand on Borrower: (a) to withdraw any or all of the Escrow Funds and to 
disburse and apply the same, after deducting all costs and expenses of 
safekeeping, collection and delivery (including, but not limited to, attorney 
fees, costs and expenses) to the obligations of Borrower hereunder or under any 
Loan Document in such manner as PNC Bank shall deem appropriate in its sole 
discretion; (b) to complete any such acts, in the Borrower's stead, in such 
manner and to the extent PNC Bank deems necessary to fulfill the purpose of this 
Agreement; (c) to exercise any and all rights and remedies of a secured party 
under any applicable Uniform Commercial Code; and (d) to exercise any other 
remedies available at law or in equity. No such use or application of the Escrow 
Funds shall be deemed to cure any Event of Default. Any disbursement made by PNC 
Bank shall continue to be part of the Loan and secured by the Loan Documents. No 
further direction or authorization from Borrower shall be necessary to warrant 
such direct disbursement by PNC Bank and all such disbursements shall satisfy 
the obligation of PNC Bank hereunder and shall be secured by the Loan Documents 
as fully as if made directly to Borrower. 
 
9. Maintenance of Property by Borrower. Notwithstanding the amount of any Escrow 
   ----------------------------------- 
Funds hereunder, Borrower shall maintain the Property in such a manner as to 
allow the Property to remain consistently competitive in its market. Without 
limiting any rights PNC Bank or its selected representatives may possess under 
the Loan Documents to inspect the Property, PNC Bank shall have the right to 
conduct physical inspections of the Property to ensure Borrower is appropriately 
maintaining the Property. Following any such inspection, should PNC Bank 
determine that the Property has not been maintained in such a manner as to 
remain consistently competitive in its market, PNC Bank shall have the right to 
demand that Borrower complete corrective measures within a ninety (90) day 
period of time. Failure of Borrower to complete such corrective measures within 
such period shall constitute an Event of Default and shall entitle PNC Bank to 
exercise all remedies available to it, including, without limitation, advancing 
Escrow Funds and performing Borrower's obligations hereunder. 
 
10. Indemnity. Borrower represents and warrants to PNC Bank that as of the date 



    --------- 
hereof, complete and final payment has been made for all construction, repairs 
or new improvements made to the Property and there are no liens or outstanding 
claims for which a lien could be recorded against the Property. Borrower hereby 
indemnifies and holds PNC Bank harmless against all claims, losses, costs, 
damages and expenses (including attorney fees), which PNC Bank may incur arising 
from the inaccuracy of the foregoing representation and warranty, any breach by 
Borrower of this Agreement, any action taken by PNC Bank hereunder and/or any 
and all claims and demands asserted against PNC Bank arising out of this 
Agreement; excepting, however, those based upon its willful misconduct or gross 
negligence. The amount of any such claims, losses, costs, damages and expenses, 
with interest thereon at the Default Rate (as defined in the Note), shall be 
payable by the Borrower immediately upon demand and, if not so paid, may be 
reimbursed by withdrawal from the Escrow Account. 
 
11. Disbursement of Disputed Escrow Funds. In the event any adverse claims are 
    ------------------------------------- 
made upon the Escrow Funds, then, at PNC Bank's option: (a) PNC Bank shall not 
deliver the Escrow Funds to any person, shall refuse to comply with any claims 
on it and shall continue to hold the Escrow Funds until (i) PNC Bank, Borrower 
and any other person who may have asserted a claim upon the Escrow Funds shall 
agree in writing to a delivery of the Escrow Funds, in which event PNC Bank 
shall then deliver the Escrow Funds in accordance with such written agreement, 
or (ii) PNC Bank receives a certified copy of a final and nonappealable judgment 
or order of a court of competent jurisdiction directing the delivery of the 
Escrow Funds, in which event PNC Bank shall then deliver the Escrow Funds in 
accordance with such judgment or order; or (b) if PNC Bank shall receive a 
written notice advising that litigation over the Escrow Funds has been 
commenced, PNC Bank may deposit the Escrow Funds with the Clerk of the Court in 
which such litigation is pending; or (c) PNC Bank may take affirmative steps (i) 
to substitute for itself an impartial party reasonably satisfactory to PNC Bank 
and Borrower, (ii) to deposit the Escrow Funds with a court of competent 
jurisdiction, or (iii) to commence an action for interpleader, the costs thereof 
to be borne by Borrower. The provisions of this Section shall not apply to any 
dispute between Borrower and PNC Bank. 
 
12. Limitation of Liability of PNC Bank. 
    ----------------------------------- 
 
(a) PNC Bank shall have no liability to any person based upon its errors in 
judgment, its performance of its duties under this Agreement, any claimed 
failure to perform its duties hereunder, any action taken or omitted in good 
faith or any mistake of fact or law; provided that PNC Bank shall be liable for 
damages arising out of its gross negligence or intentional misconduct. PNC Bank 
shall be automatically released from all obligation and liability hereunder upon 
its disbursement, delivery or deposit of the Escrow Funds in accordance with the 
provisions of this Agreement. 
 
(b) The duties of PNC Bank in its capacity as escrow agent hereunder are purely 
ministerial. In such capacity, PNC Bank is acting as a stakeholder for the 
accommodation of Borrower and is not responsible or liable in any manner 
whatsoever related to any signature, notice, request, waiver, consent, receipt 
or other document or instrument pursuant to which PNC Bank may act, including, 
without limitation, terms and conditions, sufficiency, correctness, genuineness, 
validity, form of execution, or the identity, authority or right of any person 
executing or depositing the same. 
 
(c) PNC Bank shall not be responsible for the validity or sufficiency of any 
cash, instruments, wire transfer or any other property delivered to it 
hereunder, for the value or collectibility of any check or other instrument so 
delivered or for any representation made or obligations assumed by Borrower or 
any other party to the Loan Documents. Nothing herein contained shall be deemed 
to obligate PNC Bank to deliver any cash or any other funds or property referred 
to herein, unless the same shall have first been received by PNC Bank pursuant 
to this Agreement. 
 
(d) In no event whatsoever shall PNC Bank be liable for any losses related to 
the Escrow Funds resulting from an investment of Escrow Funds made in accordance 
with the terms hereof. 
 
(e) Upon the assignment of the Loan and the Loan Documents by PNC Bank, any 
Escrow Funds then held by PNC Bank shall be turned over to the assignee and all 
responsibility of PNC Bank with respect thereto shall be terminated. 
 
13. Assignment. Borrower hereby collaterally assigns to PNC Bank, as additional 
    ---------- 
security for the Loan, its rights under any contract entered into by Borrower 
related to any matters for which reimbursement could be sought by Borrower under 
this Agreement. Any such contract shall provide that PNC Bank shall have the 
right to require performance of such contract but shall have no liability for 
any amounts owed by Borrower and incurred prior to the date PNC Bank exercises 
its rights herein provided to require performance. 
 
14. Notices. Any notice, consent, request or other communication required or 
    ------- 
permitted hereunder shall be in writing and shall be deemed properly given if 
delivered in accordance with the notice requirements contained in the Note. 
 
15. Governing Law. The terms and provisions hereof shall be governed by and 
    ------------- 
construed in accordance with the laws of the State. 
 
16. Binding Agreement. This Agreement is freely assignable by PNC Bank, its 
    ----------------- 
successors, endorsees and assigns, and shall be binding upon the heirs, 



executors, administrators, personal representatives, successors and assigns of 
the parties hereto, including any assignee of the Note or any of the other Loan 
Documents; provided, however, the foregoing shall not be deemed or construed to 
(a) permit the assignment by Borrower of any of Borrower's rights or obligations 
hereunder, or (b) confer any right, title, benefit, cause of action or remedy 
upon any person or entity not a party hereto except for assignees of the Note or 
any of the other Loan Documents. 
 
17. Captions. The captions, headings and arrangements used in this Agreement are 
    -------- 
for convenience only and do not in any way affect, limit, amplify or modify the 
terms and provisions hereof. 
 
18. Rules of Construction. The parties acknowledge that each party and its 
    --------------------- 
counsel have reviewed and have had input in the drafting of this Agreement. The 
parties hereby agree that normal rules of construction to the effect that any 
ambiguities are to be resolved against the drafting party shall not be employed 
in the interpretation of this Agreement or any amendments or exhibits hereto. 
For purposes of this Agreement the word "person" shall include an individual, 
                                         ------ 
corporation, limited liability company, limited liability partnership, limited 
partnership, partnership, trust, unincorporated association, government, 
governmental authority and any other entity. 
 
19. No Third Party Beneficiaries. No person not a party to this Agreement shall 
    ---------------------------- 
have any third party beneficiary claim or other right hereunder or with respect 
hereto. 
 
20. Amendment. This Agreement may not be modified, amended, waived, extended, 
    --------- 
changed, discharged or terminated orally or by any act or failure to act on the 
part of Borrower or PNC Bank, but only by an agreement in writing signed by the 
party against whom enforcement of any modification, amendment, waiver, 
extension, change, discharge or termination is sought. 
 
21. Counterparts. This Agreement may be executed in any number of counterparts, 
    ------------ 
each of which shall be deemed to be an original and all of which counterparts 
taken together shall constitute but one and the same Agreement. 
 
22. Disposition of Escrow Funds on Repayment of Loan. At such time as the "Debt" 
    ------------------------------------------------                       ---- 
(as defined in the Security Instrument), is paid in full, PNC Bank shall return 
any funds then on deposit in the Escrow Account to Borrower. 
 
23. Remedies Not Exclusive. PNC Bank's rights and remedies under this Agreement 
    ---------------------- 
are cumulative and in addition to every other right or remedy now or hereafter 
existing under any Loan Document, at law or in equity. No delay or omission of 
PNC Bank to exercise any of its rights or powers shall impair or be a waiver of 
such right or power. The resort to any remedy hereunder shall not prevent the 
concurrent or subsequent exercise of any other remedy PNC Bank may have. 
 
24. Additional Terms and Provisions. Certain additional and supplemental terms 
    ------------------------------- 
and provisions of this Agreement are set forth in this paragraph. The terms and 
provisions of this paragraph control and supersede any conflicting terms and 
provisions contained in this Agreement. 
 
(a) Maximum Escrow Amount. The parties intend that the Escrow Funds shall have 
    --------------------- 
maximum balance during the term of the Loan of $50,628.00 (the "Maximum Escrow 
                                                                -------------- 
Amount"). Therefore, if at any time during the term of the Loan the Escrow Funds 
- ------ 
hereunder equal or exceed the Maximum Escrow Amount, Borrower may cease making 
the monthly escrow deposits required hereunder. However, should disbursements 
from the Escrow Funds thereafter reduce the balance thereof below the Maximum 
Escrow Amount, then Borrower must recommence making the full monthly escrow 
deposits required hereunder until such time, if ever, that the Escrow Funds once 
again reach the Maximum Escrow Amount. 
 
(b) Investment Income. PNC Bank agrees that during any period when no Event of 
    ----------------- 
Default exists, any income from the investment of the Escrow Funds shall be 
added to and become part of the Escrow Account; provided, however, that PNC Bank 
does not warrant or guarantee any rate of return on the Escrow Funds and the 
provisions of this Agreement relating to PNC Bank's liability for the investment 
of the Escrow Funds remain in full force and effect. Notwithstanding the 
foregoing, the Escrow Funds shall not constitute a trust fund and may be 
commingled with other monies held by PNC Bank. Borrower agrees that its federal 
taxpayer identification number shall be used to create the Escrow Account, all 
income from the investment of the Escrow Funds shall be reported for federal and 
state income tax purposes as Borrower's income and Borrower shall be fully 
liable for all taxes applicable to the Escrow Funds. Borrower hereby authorizes 
PNC Bank to provide Borrower's federal taxpayer identification number to any 
applicable depository institution and federal and state agencies to ensure that 
such income is attributed to Borrower for taxation purposes. Borrower agrees 
that it will promptly take any actions and execute any instruments requested by 
PNC Bank to facilitate the reporting of such income as Borrower's income. 
 
 
 



 
 
 
         IN WITNESS WHEREOF, the parties hereto have executed this Agreement to 
be effective the day and year set forth above. 
 
                                  "Borrower" 
 
                                  DEER VALLEY FINANCIAL CENTER, LLC, 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 20-0115681 
 
 
                                  "Borrower" 
 
                                  HUNTINGTON COMPANY, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 86-0723187 
 
 
                                  "Borrower" 
 
                                  GENEVA COMPANY, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 86-0733848 
 
 



 
 
 
                                  "Borrower" 
 
                                  METZGER DEER VALLEY, LLC, 
                                  a Delaware limited liability company 
 
                                  By:     Metzger Family of Saratoga, LLC, 
                                          a New York limited liability company 
                                          Its sole Member 
 
 
                                          By: /s/ Irving L. Metzger 
                                              -------------------------------- 
                                              Irving L. Metzger, Managing Member 
 
                                  Taxpayer ID No. 77-0608616 
 
 
                                  PNC BANK: 
 
                                  PNC BANK, NATIONAL ASSOCIATION 
 
 
                                  By: /s/ Jeannette Butler 
                                          -------------------------------------- 
                                          Jeannette Butler, Vice-President 
 
 
 
 
 



 
 
 
                                                             Loan No. 94-0950186 
 
           TENANT IMPROVEMENT AND LEASING COMMISSION ESCROW AGREEMENT 
           ---------------------------------------------------------- 
 
         THIS TENANT IMPROVEMENT AND LEASING COMMISSION ESCROW AGREEMENT (the 
"Agreement") is made as of September 18, 2003 between PNC Bank, National 
 --------- 
Association, in its capacities as lender and escrow agent ("PNC Bank"), and Deer 
                                                            -------- 
Valley Financial Center, LLC, an Arizona limited liability company, Huntington 
Company, L.L.C., an Arizona limited liability company, Geneva Company, L.L.C., 
an Arizona limited liability company, and Metzger Deer Valley, LLC, a Delaware 
limited liability company (collectively "Borrower"). 
                                         -------- 
 
                                    RECITALS 
                                    -------- 
 
         A.       Contemporaneously with this Agreement, Borrower has executed 
                  and delivered its Promissory Note (the "Note") to PNC Bank 
                                                          ---- 
                  evidencing PNC Bank's loan to Borrower in the amount of 
                  $11,625,000.00 (the "Loan"). 
                                       ---- 
 
         B.       The Note is secured by, among other security: (i) the Security 
                  Instrument (as defined in the Note) encumbering certain 
                  property (the "Property") located in Maricopa County, Arizona 
                                 -------- 
                  (the "State"); and (ii) the Other Security Documents (as 
                        ----- 
                  defined in the Security Instrument). The Note, the Security 
                  Instrument and the Other Security Documents are hereinafter 
                  collectively referred to as the "Loan Documents". 
                                                   -------------- 
 
         C.       As a condition to making the Loan, PNC Bank has required that 
                  Borrower deposit the Escrow Funds (hereinafter defined) with 
                  PNC Bank pursuant and subject to the terms of this Agreement. 
 
         NOW, THEREFORE, in consideration of the premises and the due 
performance of the commitments and agreements hereinafter set forth, and other 
valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows: 
 
         1.       Escrow. Borrower shall establish and maintain at all times 
                  ------ 
during the term of the Loan an escrow of funds with PNC Bank pursuant to the 
terms of this Agreement for the payment of future customary and reasonable 
third party tenant improvement costs and expenses actually incurred by 
Borrower and customary and reasonable leasing commissions paid to an 
Independent Leasing Agent, all in connection with any Renewal Lease 
(the "Leasing Matters"). An "Independent Leasing Agent" is a management 
      --------------         ------------------------- 
or brokerage company or other entity not owned or controlled, directly 
or indirectly, by Borrower. A "Renewal Lease" is any lease that is a 
                               ------------- 
renewal of or a replacement for a then existing lease for space in the 
Property. Each Renewal Lease must be: (a) with a tenant satisfactory to 
PNC Bank; (b) for a term long enough to not cause the average lease 
term of all leases affecting the Property to be less than three (3) 
years; and (c) contain terms such that the then applicable debt service 
coverage ratio for the Loan, as determined by PNC Bank in its sole 
discretion, equals or exceeds 1.3x to 1. 
 
         2.       Deposit of Escrow Funds. All amounts held by PNC Bank at any 
                  ----------------------- 
time in escrow pursuant to this Agreement are the "Escrow Funds". Concurrently 
                                                   ------------ 
with and in addition to each scheduled monthly payment payable by Borrower 
during the term of the Loan, Borrower shall deposit $8,334.00 with PNC Bank, to 
be held in escrow by PNC Bank according to the terms of this Agreement. The 
Escrow Funds shall be disbursed or applied only as specified in this Agreement. 
 
         3.       Escrow Account. PNC Bank agrees to hold all Escrow Funds in an 
                  -------------- 
Eligible Account (hereinafter defined) selected by PNC Bank from time to time in 
the exercise of its sole discretion (the "Escrow Account"). No earnings 
                                          -------------- 
or interest on the Escrow Funds shall be payable to Borrower. The Escrow Funds 
shall not constitute a trust fund and may be commingled with other monies held 
by PNC Bank. The Escrow Account shall be held in the name of PNC Bank and shall 
be within its sole and exclusive control, and all funds deposited in the Escrow 
Account shall be for the account of PNC Bank. Except as provided herein, 
Borrower shall have no right to or interest in the Escrow Funds or Escrow 
Account and shall have no authority to withdraw Escrow Funds from the Escrow 
Account. An "Eligible Account" shall mean either (a) an account maintained with 
             ---------------- 
a depository institution or trust company, the long term unsecured debt 
obligations of which are rated in one of the three highest rating categories by 



any Rating Agency (hereinafter defined) acceptable to PNC Bank at the time of 
any deposit therein or (b) a trust account maintained with a federally or 
state-chartered depository institution or trust company acting in its fiduciary 
capacity, subject to regulations regarding fiduciary funds on deposit similar to 
12 C.F.R. Section 9.10(b). The term "Rating Agency" shall mean a nationally 
                                     ------------- 
recognized credit rating agency (including, without limitation, Standard and 
Poor's Ratings Services, Moody's Investors Service, Inc., and Fitch ICBA, Inc., 
and their respective successors and assigns). 
 
         4.       Permitted Investments. PNC Bank may direct the depository 
                  --------------------- 
institution maintaining the Escrow Account to invest the Escrow Funds in one or 
more of the following obligations or securities (each a "Permitted Investment") 
                                                         -------------------- 
having, at the time of purchase, the required ratings, if any, provided for 
below: 
 
         (a)      Direct obligations of, or guaranteed as to timely payment of 
principal and interest by, the United States or any agency or instrumentality 
thereof provided that such obligations are backed by the full faith and credit 
of the United States of America; 
 
         (b)      Direct obligations of, or guaranteed as to timely payment of 
principal and interest by, FHLMC, FNMA or the Federal Farm Credit System; 
 
         (c)      Demand and time deposits in or certificates of deposit of, or 
bankers' acceptances issued by, any bank or trust company, savings and loan 
association or savings bank, provided that the short-term unsecured debt 
obligations of such depository institution or trust company must have the 
highest rating available for such securities by two or more Rating Agencies 
acceptable to PNC Bank; 
 
         (d)      Commercial or finance company paper that is rated by two or 
more Rating Agencies acceptable to PNC Bank in their highest short-term 
unsecured rating category at the time of such investment and is issued by a 
corporation the outstanding senior long-term debt obligations of which are then 
rated by two or more Rating Agencies in one of their two highest long-term 
unsecured rating categories; 
 
         (e)      Repurchase obligations with respect to any security described 
in clause (a) or (b) above entered into with a bank or trust company, savings 
and loan association or savings bank, provided that the short-term unsecured 
debt obligations of such depository institution or trust company must have the 
highest rating available for such securities by two or more Rating Agencies 
acceptable to PNC Bank; 
 
         (f)      Units of taxable money market funds which funds are regulated 
investment companies, seek to maintain a constant net asset value per share and 
invest solely in obligations backed by the full faith and credit of the United 
States and repurchase agreements using full faith and credit issues as 
collateral and are rated in the highest rating category available by a Rating 
Agency acceptable to PNC Bank. 
 
         5.       Pledge and Security Interest. As additional security for the 
                  ---------------------------- 
payment and performance by Borrower of all duties, responsibilities and 
obligations hereunder and under the Loan Documents, Borrower hereby 
unconditionally and irrevocably assigns, conveys, pledges, mortgages, transfers, 
delivers, deposits, sets over and confirms unto PNC Bank, and hereby grants to 
PNC Bank a security interest and a valid and perfected first lien in (a) the 
Escrow Funds, (b) the Escrow Account, (c) all insurance of the Escrow Account, 
(d) all accounts, contract rights and general intangibles or other rights and 
interests pertaining thereto, (e) all sums now or hereafter therein or 
represented thereby, (f) all replacements, substitutions or proceeds thereof, 
(g) all instruments and documents now or hereafter evidencing the Escrow Funds 
or the Escrow Account, (h) all powers, options, rights, privileges and 
immunities pertaining to the Escrow Funds or the Escrow Account 
(including the right to make withdrawal therefrom), and (i) all proceeds of the 
foregoing. PNC Bank may deliver notice of its interest in the Escrow Funds and 
Escrow Account at any time to the financial institution wherein the Escrow 
Account has been established, and PNC Bank shall have possession of all 
passbooks or other evidences of such Escrow Account. Borrower hereby assumes 
all risk of loss with respect to amounts on deposit in the Escrow Account, 
except to the extent caused by the gross negligence or intentional misconduct 
of PNC Bank. Borrower hereby agrees that the advancement of Escrow Funds from 
the Escrow Account as set forth herein is at Borrower's direction and is 
not the exercise by PNC Bank of any right of set-off or other remedy upon an 
Event of Default (as defined in the Loan Documents). Borrower hereby waives all 
right to withdraw Escrow Funds from the Escrow Account, except upon full 
satisfaction of all amounts owing under the Loan. Borrower agrees to execute 
and deliver on demand any and all documentation requested by PNC Bank to further 
evidence or perfect such assignment, including, without limitation, Uniform 
Commercial Code financing statements. Borrower hereby irrevocably constitutes 
and appoints PNC Bank as its attorney-in-fact, with full power of substitution 
and transfer, to execute and deliver any and all such documentation. The power 
of attorney hereby granted shall be irrevocable and coupled with an interest. 
This Agreement shall constitute a Security Agreement under the Uniform 
Commercial Code as enacted in the State and upon an Event of Default, PNC Bank 
may exercise any or all of the remedies available at law or in equity 
including, without limitation, the remedies specified in this Agreement and the 
remedies available to a secured party following default as specified in such 
Uniform Commercial Code. PNC Bank and Borrower hereby acknowledge and agree that 
PNC Bank has a valid and perfected first priority lien on, and security interest 
in, any Escrow Funds now or hereafter held in the Escrow Account. 



 
         6.       Disbursement of Escrow Funds to Borrower. PNC Bank shall 
                  ---------------------------------------- 
disburse all or part of the Escrow Funds to Borrower as provided herein upon 
satisfaction of the following terms and conditions: 
 
         (a)      Borrower has delivered to PNC Bank an affidavit, in form 
satisfactory to PNC Bank, specifying the amount of the requested disbursement, 
and: 
 
               (i)      With respect to a requested disbursement for tenant 
         improvements related to a Renewal Lease, certifying that all such 
         tenant improvements have been completed and that all costs in 
         connection therewith have been paid, and that Borrower has reimbursed 
         the related tenant for any amounts paid by such tenant for such 
         improvements.  Simultaneously with submitting such affidavit, 
         Borrower shall also submit: (1) lien waivers from the general 
         contractor, any subcontractors and all materialmen and suppliers 
         showing that they have been paid for all work and that no liens are 
         claimed; (2) a written confirmation from the related tenant that it 
         has accepted the space and the improvements made and has been paid all 
         amounts, including any credits against rent, owed it by reason of such 
         improvements; (3) a certified copy of the fully executed lease of the 
         related tenant; and (4) if required by PNC Bank, an estoppel 
         certificate and a subordination, non-disturbance and attornment 
         agreement from the related tenant in form and content acceptable to 
         PNC Bank. 
 
              (ii)     With respect to a requested disbursement for any leasing 
         commissions related to a Renewal Lease, certifying that Borrower has 
         entered into an arms-length Renewal Lease which satisfies the 
         requirements set forth herein and that in connection with such Renewal 
         Lease, Borrower has paid a leasing commission to an Independent Leasing 
         Agent. Simultaneously with submitting such affidavit, Borrower shall 
         also submit written verification from the related tenant that the 
         Renewal Lease has been executed and from the related Independent 
         Leasing Agent that the applicable leasing commission has been paid. 
 
         (b)      Borrower has delivered to PNC Bank, at Borrower's cost: (i) 
copies of building permits, any Certificate of Occupancy or any other 
certificates required and issued by governmental authorities in connection with 
any work performed for which reimbursement is being sought under this Agreement; 
and (ii) if required by PNC Bank, an endorsement to PNC Bank's loan policy of 
title insurance obtained in connection with the Loan, insuring PNC Bank against 
any mechanic's liens in connection with such work. 
 
         (c)      Borrower has delivered to PNC Bank such other documents as PNC 
Bank shall reasonably require to confirm the satisfaction of the conditions 
contained herein and the completion of the work performed for which 
reimbursement is being sought under this Agreement. 
 
         (d)      All disbursements requested by Borrower shall be at least 
$5,000 and no requests for disbursements shall be made more often than once 
during any calendar quarter. 
 
         (e)      No Event of Default exists as of the date of Borrower's 
request for a disbursement or the actual date of such a disbursement. 
 
         (f)      PNC Bank shall have the right, but not the obligation, at 
Borrower's cost and expense, to inspect the Property and/or to have the 
documentation regarding the Leasing Matters reviewed to verify that the 
Leasing Matters for which reimbursement is being sought have been completed in 
a good and workmanlike manner and are otherwise acceptable to PNC Bank. 
 
         (g)      Within 15 days after Borrower submits to PNC Bank a request 
for a disbursement, the related supporting documentation and the required 
Disbursement Fee (hereinafter defined), PNC Bank shall either (a) advise 
Borrower of any additional information needed to satisfy the requirements 
hereof for the requested disbursement; or (b) shall disburse the requested 
disbursement amount to Borrower. PNC Bank shall have no obligation to disburse 
Escrow Funds to Borrower until all disbursement requirements herein have been 
satisfied. 
 
         (h)      Notwithstanding anything to the contrary herein, PNC Bank 
shall have the right to make the disbursement jointly payable to Borrower and 
the person or entity being paid. In the event of such a joint disbursement, 
Borrower shall not be required to have paid for such work prior to requesting 
the reimbursement, but Borrower shall be required to have satisfied all the 
other conditions of this Agreement for such disbursement. 
 
         7.       Disbursement Fees. Borrower shall pay PNC Bank a nonrefundable 
                  ----------------- 
fee (each, a "Disbursement Fee") as a condition to each disbursement under 
              ---------------- 
this Agreement as compensation for PNC Bank's review, analysis and processing 
of such disbursement. The Disbursement Fee shall be $150.00 for each requested 
disbursement. 
 
         8.       Default by Borrower. Any failure of Borrower to comply with 
                  ------------------- 
the terms of this Agreement or any other Loan Document shall be an Event of 
Default, and shall entitle PNC Bank to pursue any and all remedies 
available to it pursuant to this Agreement, any other Loan Document, at 
law or in equity. Without limiting the foregoing, upon the occurrence 
and during the continuation of an Event of Default, PNC Bank shall have 



the right, but not the obligation, without notice or demand on 
Borrower: (a) to withdraw any or all of the Escrow Funds and to 
disburse and apply the same, after deducting all costs and expenses of 
safekeeping, collection and delivery (including, but not limited to, 
attorney fees, costs and expenses) to the obligations of Borrower 
hereunder or under any Loan Document in such manner as PNC Bank shall 
deem appropriate in its sole discretion; (b) to complete any such acts, 
in the Borrower's stead, in such manner and to the extent PNC Bank 
deems necessary to fulfill the purpose of this Agreement; (c) to 
exercise any and all rights and remedies of a secured party under any 
applicable Uniform Commercial Code; and (d) to exercise any other 
remedies available at law or in equity. No such use or application of 
the Escrow Funds shall be deemed to cure any Event of Default. Any 
disbursement made by PNC Bank shall continue to be part of the Loan and 
secured by the Loan Documents. No further direction or authorization 
from Borrower shall be necessary to warrant such direct disbursement by 
PNC Bank and all such disbursements shall satisfy the obligation of PNC 
Bank hereunder and shall be secured by the Loan Documents as fully as 
if made directly to Borrower. 
 
         9.       Indemnity. Borrower represents and warrants to PNC Bank that 
                  --------- 
as of the date hereof, complete and final payment has been made for all 
construction, repairs or new improvements made to the Property and 
there are no liens or outstanding claims for which a lien could be 
recorded against the Property. Borrower hereby indemnifies and holds 
PNC Bank harmless against all claims, losses, costs, damages and 
expenses (including attorney fees), which PNC Bank may incur arising 
from the inaccuracy of the foregoing representation and warranty, any 
breach by Borrower of this Agreement, any action taken by PNC Bank 
hereunder and/or any and all claims and demands asserted against PNC 
Bank arising out of this Agreement; excepting, however, those based 
upon its willful misconduct or gross negligence. The amount of any such 
claims, losses, costs, damages and expenses, with interest thereon at 
the Default Rate (as defined in the Note), shall be payable by the 
Borrower immediately upon demand and, if not so paid, may be reimbursed 
by withdrawal from the Escrow Account. 
 
         10.      Disbursement of Disputed Escrow Funds. In the event any 
                  ------------------------------------- 
adverse claims are made upon the Escrow Funds, then, at PNC Bank's option: (a) 
PNC Bank shall not deliver the Escrow Funds to any person, shall refuse to 
comply with any claims on it and shall continue to hold the Escrow 
Funds until (i) PNC Bank, Borrower and any other person who may have 
asserted a claim upon the Escrow Funds shall agree in writing to a 
delivery of the Escrow Funds, in which event PNC Bank shall then 
deliver the Escrow Funds in accordance with such written agreement, or 
(ii) PNC Bank receives a certified copy of a final and nonappealable 
judgment or order of a court of competent jurisdiction directing the 
delivery of the Escrow Funds, in which event PNC Bank shall then 
deliver the Escrow Funds in accordance with such judgment or order; or 
(b) if PNC Bank shall receive a written notice advising that litigation 
over the Escrow Funds has been commenced, PNC Bank may deposit the 
Escrow Funds with the Clerk of the Court in which such litigation is 
pending; or (c) PNC Bank may take affirmative steps (i) to substitute 
for itself an impartial party reasonably satisfactory to PNC Bank and 
Borrower, (ii) to deposit the Escrow Funds with a court of competent 
jurisdiction, or (iii) to commence an action for interpleader, the 
costs thereof to be borne by Borrower. The provisions of this Section 
shall not apply to any dispute between Borrower and PNC Bank. 
 
         11.      Limitation of Liability of PNC Bank. 
                  ----------------------------------- 
 
         (a)      PNC Bank shall have no liability to any person based upon its 
errors in judgment, its performance of its duties under this Agreement, any 
claimed failure to perform its duties hereunder, any action taken or 
omitted in good faith or any mistake of fact or law; provided that PNC 
Bank shall be liable for damages arising out of its gross negligence or 
intentional misconduct. PNC Bank shall be automatically released from 
all obligation and liability hereunder upon its disbursement, delivery 
or deposit of the Escrow Funds in accordance with the provisions of 
this Agreement. 
 
         (b)      The duties of PNC Bank in its capacity as escrow agent 
hereunder are purely ministerial. In such capacity, PNC Bank is acting as a 
stakeholder for the accommodation of Borrower and is not responsible or 
liable in any manner whatsoever related to any signature, notice, 
request, waiver, consent, receipt or other document or instrument 
pursuant to which PNC Bank may act, including, without limitation, 
terms and conditions, sufficiency, correctness, genuineness, validity, 
form of execution, or the identity, authority or right of any person 
executing or depositing the same. 
 
         (c)      PNC Bank shall not be responsible for the validity or 
sufficiency of any cash, instruments, wire transfer or any other property 
delivered to it hereunder, for the value or collectibility of any check or other 
instrument so delivered or for any representation made or obligations 
assumed by Borrower or any other party to the Loan Documents. Nothing 
herein contained shall be deemed to obligate PNC Bank to deliver any 
cash or any other funds or property referred to herein, unless the same 
shall have first been received by PNC Bank pursuant to this Agreement. 
 
         (d)      In no event whatsoever shall PNC Bank be liable for any losses 
related to the Escrow Funds resulting from an investment of Escrow Funds made 



in accordance with the terms hereof. 
 
         (e)      Upon the assignment of the Loan and the Loan Documents by PNC 
Bank, any Escrow Funds then held by PNC Bank shall be turned over to the 
assignee and all responsibility of PNC Bank with respect thereto shall be 
terminated. 
 
         12.      Assignment. Borrower hereby collaterally assigns to PNC Bank, 
                  ---------- 
as additional security for the Loan, its rights under any contract entered 
into by Borrower related to any matters for which reimbursement could 
be sought by Borrower under this Agreement. Any such contract shall 
provide that PNC Bank shall have the right to require performance of 
such contract but shall have no liability for any amounts owed by 
Borrower and incurred prior to the date PNC Bank exercises its rights 
herein provided to require performance. 
 
         13.      Notices. Any notice, consent, request or other communication 
                  ------- 
required or permitted hereunder shall be in writing and shall be deemed properly 
given if delivered in accordance with the notice requirements contained in the 
Note. 
 
         14.      Governing Law. The terms and provisions hereof shall be 
                  ------------- 
governed by and construed in accordance with the laws of the State. 
 
         15.      Binding Agreement. This Agreement is freely assignable by PNC 
                  ----------------- 
Bank, its successors, endorsees and assigns, and shall be binding upon the 
heirs, executors, administrators, personal representatives, successors and 
assigns of the parties hereto, including any assignee of the Note or 
any of the other Loan Documents; provided, however, the foregoing shall 
not be deemed or construed to (a) permit the assignment by Borrower of 
any of Borrower's rights or obligations hereunder, or (b) confer any 
right, title, benefit, cause of action or remedy upon any person or 
entity not a party hereto except for assignees of the Note or any of 
the other Loan Documents. 
 
         16.      Captions. The captions, headings and arrangements used in this 
                  -------- 
Agreement are for convenience only and do not in any way affect, limit, 
amplify or modify the terms and provisions hereof. 
 
         17.      Rules of Construction. The parties acknowledge that each party 
                  --------------------- 
and its counsel have reviewed and have had input in the drafting of this 
Agreement. The parties hereby agree that normal rules of construction 
to the effect that any ambiguities are to be resolved against the 
drafting party shall not be employed in the interpretation of this 
Agreement or any amendments or exhibits hereto. For purposes of this 
Agreement the word "person" shall include an individual, corporation, 
limited liability company, limited liability partnership, limited 
partnership, partnership, trust, unincorporated association, 
government, governmental authority and any other entity. 
 
         18.      No Third Party Beneficiaries. No person not a party to this 
                  ---------------------------- 
Agreement shall have any third party beneficiary claim or other right hereunder 
or with respect hereto. 
 
         19.      Amendment. This Agreement may not be modified, amended, 
                  --------- 
waived, extended, changed, discharged or terminated orally or by any act or 
failure to act on the part of Borrower or PNC Bank, but only by an 
agreement in writing signed by the party against whom enforcement of 
any modification, amendment, waiver, extension, change, discharge or 
termination is sought. 
 
         20.      Counterparts. This Agreement may be executed in any number of 
                  ------------ 
counterparts, each of which shall be deemed to be an original and all of which 
counterparts taken together shall constitute but one and the same Agreement. 
 
         21.      Disposition of Escrow Funds on Repayment of Loan. At such time 
                  ------------------------------------------------ 
as the "Debt" (as defined in the Security Instrument), is paid in full, PNC 
Bank shall return any funds then on deposit in the Escrow Account to Borrower. 
 
         22.      Remedies Not Exclusive. PNC Bank's rights and remedies under 
                  ---------------------- 
this Agreement are cumulative and in addition to every other right or remedy 
now or hereafter existing under any Loan Document, at law or in equity. No 
delay or omission of PNC Bank to exercise any of its rights or powers shall 
impair or be a waiver of such right or power. The resort to any remedy hereunder 
shall not prevent the concurrent or subsequent exercise of any other remedy PNC 
Bank may have. 
 
         23.      Additional Terms and Provisions. Certain additional and 
                  ------------------------------- 
supplemental terms and provisions of this Agreement are set forth in this 
paragraph. The terms and provisions of this paragraph control and supersede any 
conflicting terms and provisions contained in this Agreement. 
 
         (a)      Maximum Escrow Amount. The parties intend that the Escrow 



                  --------------------- 
Funds shall have maximum balance during the term of the Loan of $400,000.00 (the 
"Maximum Escrow Amount"). Therefore, if at any time during the term of the Loan 
 --------------------- 
the Escrow Funds hereunder equal or exceed the Maximum Escrow Amount, Borrower 
may cease making the monthly escrow deposits required hereunder. However, 
should disbursements from the Escrow Funds thereafter reduce the balance 
thereof below the Maximum Escrow Amount, then Borrower must recommence making 
the full monthly escrow deposits required hereunder until such time, if ever, 
that the Escrow Funds once again reach the Maximum Escrow Amount. 
 
         (b)      Investment Income. PNC Bank agrees that during any period when 
                  ----------------- 
no Event of Default exists, any income from the investment of the Escrow Funds 
shall be added to and become part of the Escrow Account; provided, 
however, that PNC Bank does not warrant or guarantee any rate of return 
on the Escrow Funds and the provisions of this Agreement relating to 
PNC Bank's liability for the investment of the Escrow Funds remain in 
full force and effect. Notwithstanding the foregoing, the Escrow Funds 
shall not constitute a trust fund and may be commingled with other 
monies held by PNC Bank. Borrower agrees that its federal taxpayer 
identification number shall be used to create the Escrow Account, all 
income from the investment of the Escrow Funds shall be reported for 
federal and state income tax purposes as Borrower's income and Borrower 
shall be fully liable for all taxes applicable to the Escrow Funds. 
Borrower hereby authorizes PNC Bank to provide Borrower's federal 
taxpayer identification number to any applicable depository institution 
and federal and state agencies to ensure that such income is attributed 
to Borrower for taxation purposes. Borrower agrees that it will 
promptly take any actions and execute any instruments requested by PNC 
Bank to facilitate the reporting of such income as Borrower's income. 
 
         (c)      Independent Leasing Agent. It is agreed that Hannay Investment 
                  ------------------------- 
Properties is deemed an Independent Leasing Agent for purposes of receiving up 
to a 2% commission on a Renewal Lease. 
 
         (d)      Renewal Lease Tenants. Paragraph 1(a) is amended to read as 
                  --------------------- 
follows: 
 
                  "(a) with a tenant approved by PNC Bank in its reasonable 
                  discretion, which approval shall not be unreasonably withheld 
                  or delayed (PNC Bank agreeing that it shall be deemed to have 
                  approved a tenant if it has not responded to Borrower's 
                  request for such approval within 15 days after its receipt of 
                  Borrower's request for such approval);". 
 
         (e)      Renewal Leases. The definition of the term "Renewal Lease" in 
                  --------------                              ------------- 
Paragraph 1 is amended to read as follows: 
 
                  "A "Renewal Lease" is any lease that is a renewal of or a 
                      ------------- 
                  replacement for a then existing lease for space in the 
                  Property, or any lease for space in the property that was 
                  vacant as of the closing of the Loan. 
 
Notwithstanding anything to the contrary in Paragraph 1, any lease that is 
either approved pursuant to the terms of the Assignment of Leases and Rents 
executed by Borrower contemporaneously herewith, or for with no such approval is 
required, shall also be deemed a Renewal Lease. 
 
         (f)      Disbursements. Paragraphs 6(a)(i) and 6(a)(ii) are amended to 
                  ------------- 
read as follows: 
 
                  "(i) With respect to a requested disbursement for tenant 
                  improvements related to a Renewal Lease, certifying that work 
                  on such tenant improvements included in the disbursement 
                  request have been completed and that all costs in connection 
                  therewith have been paid, or will be paid with the requested 
                  funds, and that Borrower has reimbursed, or will reimburse 
                  with the requested funds, the related tenant for any amounts 
                  paid by such tenant for such improvements. Simultaneously with 
                  submitting such affidavit, Borrower shall also submit: 
                  (1) lien waivers from the general contractor, any 
                  subcontractors and all materialmen and suppliers showing that 
                  they have been paid for all work and that no liens are 
                  claimed; and (2) if the requested disbursement include the 
                  final work required to any space covered by a Renewal Lease, 
                  (A) a  written confirmation from the related tenant that it 
                  has accepted the space and the improvements made and has been 
                  paid all amounts, including any credits against rent, owed it 
                  by reason of such improvements; (B) a certified copy of the 
                  fully executed lease of the related tenant; and (C) if 
                  required by PNC Bank, an estoppel certificate and a 
                  subordination, non-disturbance and attornment agreement from 
                  the related tenant in form and content acceptable to PNC Bank. 
 
                  (ii) With respect to a requested disbursement for any leasing 
                  commissions related to a Renewal Lease, certifying that 
                  Borrower has entered into an arms-length Renewal Lease which 
                  satisfies the requirements set forth herein and that in 
                  connection with such Renewal Lease, Borrower has paid, or will 



                  pay with the requested funds, a leasing commission to an 
                  Independent Leasing Agent. Simultaneously with submitting such 
                  affidavit, Borrower shall also submit written verification 
                  from the related tenant that the Renewal Lease has been 
                  executed and from the related Independent Leasing Agent that 
                  the applicable leasing commission has been paid, or will be 
                  paid with the requested funds." 
 
         (g)      Monthly Disbursements. Paragraph 6(d) is amended to read as 
                  --------------------- 
follows: 
 
                  "All disbursements requested by Borrower shall be at least 
                  $5,000 and no requests for disbursements shall be made more 
                  often than once during any calendar month." 
 
 
 



 
 
 
         IN WITNESS WHEREOF, the parties hereto have executed this Agreement to 
be effective the day and year set forth above. 
 
                                  "Borrower" 
 
                                  DEER VALLEY FINANCIAL CENTER, LLC, 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 20-0115681 
 
 
                                  "Borrower" 
 
                                  HUNTINGTON COMPANY, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 86-0723187 
 
 
                                  "Borrower" 
 
                                  GENEVA COMPANY, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By:     Hannay Investment Properties, Inc., 
                                          an Arizona corporation 
                                          Its Manager 
 
 
                                          By: /s/ R. Craig Hannay 
                                              -------------------------------- 
                                              R. Craig Hannay, President 
 
                                  Taxpayer ID No. 86-0733848 
 
 



 
 
 
                                  "Borrower" 
 
                                  METZGER DEER VALLEY, LLC, 
                                  a Delaware limited liability company 
 
                                  By:     Metzger Family of Saratoga, LLC, 
                                          a New York limited liability company 
                                          Its sole Member 
 
 
                                          By: /s/ Irving L. Metzger 
                                              -------------------------------- 
                                              Irving L. Metzger, Managing Member 
 
                                  Taxpayer ID No. 77-0608616 
 
 
                                  PNC BANK: 
 
                                  PNC BANK, NATIONAL ASSOCIATION 
 
 
                                  By: /s/ Jeannette Butler 
                                      ----------------------------------- 
                                      Jeannette Butler, Vice-President 
 
 
 



 
 
 
 
                                                             Loan No. 94-0950186 
 
                    SECURITY AGREEMENT AND LOCKBOX AGREEMENT 
                    ---------------------------------------- 
 
         THIS SECURITY AGREEMENT AND LOCKBOX AGREEMENT ("Agreement") is made as 
                                                         --------= 
of September 18, 2003 between PNC Bank, National Association ("PNC Bank"), and 
                                                               -------- 
Deer Valley Financial Center, LLC, an Arizona limited liability company, 
Huntington Company, L.L.C., an Arizona limited liability company, Geneva 
Company, L.L.C., an Arizona limited liability company, and Metzger Deer Valley, 
LLC, a Delaware limited liability company (collectively "Borrower"). 
                                                         -------- 
 
                                    RECITALS 
                                    -------- 
 
         A.       Contemporaneously with this Agreement, Borrower has executed 
                  and delivered its Promissory Note (the "Note") to PNC Bank 
                                                          ---- 
                  evidencing PNC Bank's loan to Borrower in the amount of 
                  $11,625,000.00 (the "Loan"). 
                                       ---- 
 
         B.       The Note is secured by, among other security: (i) the Security 
                  Instrument (as defined in the Note) encumbering certain 
                  property (the "Property") located in Maricopa County, Arizona 
                                 -------- 
                  (the "State"); and (ii) the Other Security Documents (as 
                        ----- 
                  defined in the Security Instrument). The Note, the Security 
                  Instrument and the Other Security Documents are hereinafter 
                  collectively referred to as the "Loan Documents". 
                                                   -------------- 
 
         C.       As a condition to making the Loan, PNC Bank has required that 
                  Borrower enter into this Agreement to provide for certain 
                  continuing cash management arrangements with respect to the 
                  income and proceeds related to the Property. 
 
         NOW, THEREFORE, in consideration of the premises and the due 
performance of the commitments and agreements hereinafter set forth, and other 
valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows: 
 
1. Definitions. Undefined capitalized terms used in this Agreement shall have 
   ----------- 
the same meaning given such terms in the Loan Documents. In addition to other 
definitions contained in this Agreement, the following definitions apply to this 
Agreement. 
 
(a) "Depository Institution" shall mean the depository institution or trust 
     ---------------------- 
company then maintaining the Lockbox Account. 
 
(b) "Disbursement Date" shall mean the first day of each calendar month, or if 
     ----------------- 
such first day is not a business day, the next succeeding business day; provided 
                                                                        -------- 
that, in the event that on such day there are insufficient funds in the Lockbox 
- ---- 
Account to satisfy in full the then applicable Required Disbursement Amounts and 
the Reserved Amount, the "Disbursement Date" shall mean the fifth day of each 
calendar month, or if such fifth day is not a business day, the next succeeding 
business day. 
 
(c) "Eligible Account" shall mean either (i) an account maintained with a 
     ---------------- 
Depository Institution, the long term unsecured debt obligations of which are 
rated in one of the three (3) highest rating categories by a Rating Agency 
acceptable to Lender at the time of any deposit therein or (ii) an account 
maintained with a federally or state-chartered Depository Institution acting in 
its fiduciary capacity, subject to regulations regarding fiduciary funds on 
deposit similar to 12 C.F.R. Section 9.10(b). 
 
(d) "Event of Default" shall mean any default by Borrower under any Loan 
     ---------------- 
Document which is continuing and beyond any applicable cure or grace period. 
 
(e) "Gross Income" shall mean any and all income and proceeds generated or 
     ------------ 
otherwise received from or in respect of the Property. 
 
(f) "Lender" shall mean PNC Bank, or any third party which hereafter becomes the 
     ------ 
owner and holder of the Loan Documents. Lender shall also include any Servicer 
acting on behalf of the Lender with respect to this Agreement or the Loan. 
 
(g) "Lockbox Account" shall mean an Eligible Account into which the income and 



     --------------- 
proceeds related to the Property are to be deposited. The Eligible Account shall 
be selected by Servicer from time to time in the exercise of its sole discretion 
and maintained in the name of Borrower, in care of Servicer as agent for Lender, 
at a Depository Institution acceptable to Lender. The initial Depository 
Institution is specified on Schedule 1 hereto. 
                            ---------- 
 
(h) "Lockbox Address" shall mean the address provided by Lender or Servicer to 
     --------------- 
which all Tenant Payments are to be delivered. The initial Lockbox Address shall 
be the post office box specified on Schedule 1 hereto. 
                                    ---------- 
 
(i) "Lockbox Costs" shall mean all costs and expenses incurred by Lender or 
     ------------- 
Servicer in connection with establishing and maintaining the Lockbox Account, 
performing their obligations under or enforcing their rights in this Agreement. 
Lockbox Costs shall also include an administrative fee payable to Lender and/or 
Servicer, as reasonably determined by them, in connection with maintaining the 
Lockbox Account and managing the disbursements from the Lockbox Account. 
 
(j) "Permitted Investments" shall mean the obligations or securities described 
     --------------------- 
in Exhibit B hereto. 
   --------- 
 
(k) "Person" shall mean an individual, corporation, limited liability company, 
     ------ 
partnership, trust, unincorporated association, government, governmental 
authority and any other entity. 
 
(l) "Rating Agency" shall mean a nationally recognized credit rating agency 
     ------------- 
(including, without limitation, Standard & Poor's Rating Group, Fitch Investors 
Service, L.P. or Moody's Investors Service, Inc., and their respective 
successors and assigns). 
 
(m) "Required Disbursement Amounts" shall mean, for any given Disbursement Date, 
     ----------------------------- 
the amounts required to be disbursed under Subsections 5(a) - (d) of this 
Agreement. 
 
(n) "Reserved Amount" shall mean, for any given Disbursement Date, an amount 
     --------------- 
determined by PNC Bank to be sufficient to fund the payment of the Required 
Disbursement Amounts applicable to the next succeeding Disbursement Date. 
 
(o) "Servicer" shall mean any person or entity performing the role of loan 
     -------- 
servicer with respect to the Loan, including PNC Bank so long as it acts in such 
capacity. Servicer shall also include any person or entity to whom Servicer has 
delegated any of its obligations or duties with respect to this Agreement or the 
Loan. 
 
(p) "Tenant Payments" shall mean any and all rents and other payments payable to 
     --------------- 
Borrower pursuant to any present or future lease, license or similar agreement 
of any part of the Property. 
 
(q) "Tenants" shall mean any and all persons or entities now or in the future 
     ------- 
possessing any part of the Property pursuant to a lease, license or similar 
agreement. 
 
2. Monthly Statements. Servicer shall cause Borrower to receive duplicate copies 
   ------------------ 
of all monthly statements of account and records of deposits into and 
withdrawals from the Lockbox Account received from the applicable Depository 
Institution. 
 
3. Notices to Tenants; Deposit of Tenant Payments. Borrower will execute and 
   ---------------------------------------------- 
deliver notices to each Tenant (or, at Lender's discretion, to Lender for 
delivery to such Tenants) as of the closing of the Loan directing such Tenants 
to (i) make all Tenant Payments payable to Borrower, in care of Servicer, as 
agent for Lender, and (ii) to deliver such Tenant Payments to the Lockbox 
Address. These notices shall be in the form annexed hereto as Exhibit A. All 
                                                              --------- 
future leases, rental invoices and other correspondence from Borrower to any 
Tenant shall direct that all Tenant Payments be paid as specified herein. The 
instructions to Tenants to pay all Tenant Payments as specified herein shall be 
irrevocable unless subsequently modified by Servicer or Lender. Servicer or 
Lender shall provide written termination of such instructions upon full payment 
of the Loan. 
 
4. Deposit of Gross Income. So long as any of the Loan remain unpaid, Borrower 
   ----------------------- 
shall immediately deliver any and all Gross Income received by it to the Lockbox 
Address for deposit into the Lockbox Account. Such obligations of Borrower are 
in addition to its obligations to ensure that all Tenant Payments are made to 
the Lockbox Address as provided herein. 
 
5. Monthly Disbursements from the Lockbox Account. So long as no Event of 
   ---------------------------------------------- 



Default exists on the applicable Disbursement Date, Servicer shall disburse the 
amounts then held in the Lockbox Account in the following order of priority: 
 
(a) First, to reimbursement of any outstanding Lockbox Costs; 
 
(b) Next, the balance, if any, to fund any tax and insurance impound account 
established pursuant to the Loan Documents; 
 
(c) Next, the balance, if any, to Lender, to the extent of any unpaid 
reimbursable costs and expenses incurred by Lender on Borrower's behalf or in 
the enforcement of Lender's rights under the Loan Documents; 
 
(d) Next, the balance, if any, to make the monthly debt service payments and all 
other payments due under any Loan Document; 
 
(e) Next, the balance, if any, up to the amount of the applicable Reserved 
Amount for the next succeeding Disbursement Date shall be retained in the 
Lockbox Account; and 
 
(f) Next, the balance, if any, to Borrower. 
 
6. Lockbox Procedures. 
   ------------------ 
 
(a) Servicer shall cause all mail addressed and delivered to the Lockbox Account 
to be removed and inspected. If any such mail is something other than a Tenant 
Payment or contains any notice or other correspondence from the sender of the 
Tenant Payment, Servicer shall promptly send such letter, documents, notice or 
other correspondence to Borrower. So long as Servicer's prior consent is 
obtained, Tenant Payments may be remitted to Servicer by wire transfer. 
 
(b) Servicer shall cause all Tenant Payments received to be deposited into the 
Lockbox Account. Servicer shall maintain the Lockbox Account for the benefit of 
the Lender and all funds deposited therein shall be for the account of Servicer, 
subject only to the rights of Lender with respect thereto. Servicer, as Lender's 
agent, shall have sole and exclusive dominion and control over the Lockbox 
Account, all funds held therein and all proceeds thereof. Borrower shall not 
have any right thereto or interest therein and shall have no authority to 
withdraw funds from Lockbox Account. The funds on deposit in Lockbox Account 
shall be disbursed or applied only as specified in this Agreement. 
 
7. Investment of Funds in the Lockbox Account. Notwithstanding anything to the 
   ------------------------------------------ 
contrary in this Agreement or any Loan Document, the funds in the Lockbox 
Account shall be invested, at Lender's discretion, in one or more of the 
Permitted Investments. During any period when no Event of Default exists, any 
income from the investment of such funds shall be added to and become part of 
the Lockbox Account. Borrower agrees that all income from the investment of the 
funds in the Lockbox Account shall be reported for federal and state income tax 
purposes as Borrower's income. Borrower hereby authorizes Lender and Servicer to 
provide Borrower's federal taxpayer identification number to any applicable 
Depository Institution and federal and state agencies to ensure that such 
investment income is attributed to Borrower for taxation purposes. Borrower 
agrees that it will promptly take any actions and execute any instruments 
requested by Servicer or Lender to facilitate the reporting of such income as 
Borrower's income. Neither Lender nor Servicer shall have any liability to any 
person for any losses incurred as a result of the investment of any of the funds 
in the Lockbox Account in Permitted Investments. 
 
8. Lender's Rights With Respect to the Lockbox Account. The funds in the Lockbox 
   --------------------------------------------------- 
Account shall not, unless otherwise explicitly required by applicable law, be 
deemed to be trust funds and at Lender's option and in Lender's sole discretion 
may either be maintained on Lender's behalf by Servicer in a separate account or 
may be commingled. The powers conferred on Lender and Servicer hereunder with 
respect to the Lockbox Account are solely for the protection of Lender and 
entail no responsibility on Lender's or Servicer's part beyond (a) making 
disbursements in accordance with the terms hereof, and (b) allowing of due 
credit for the sums actually received. Upon the occurrence of any Event of 
Default, Lender may, but shall not be obligated to, apply at any time the 
balance then remaining in the Lockbox Account against the indebtedness secured 
hereby in whatever order Lender shall subjectively determine. No such 
application of the funds in the Lockbox Account shall be deemed to cure any 
default under the Loan Documents and shall be in addition to any other rights 
and remedies Lender has under the Loan Documents. Upon full payment of all 
amounts payable by Borrower to Lender in connection with the Loan or at such 
earlier time as Lender may elect, the balance of the funds then in the Lockbox 
Account shall be paid over to Borrower and no other party shall have any right 
or claim thereto. 
 
9. Pledge and Security Interest. As additional security for the payment and 
   ---------------------------- 
performance by Borrower of all duties, responsibilities and obligations 
hereunder and under the Loan Documents, Borrower hereby unconditionally and 
irrevocably assigns, conveys, pledges, mortgages, instruments, transfers, 
delivers, deposits, sets over and confirms unto Lender, and hereby grants to 
Lender a security interest and a valid and perfected first lien in (a) all funds 
held in the Lockbox Account, (b) the Lockbox Account, (c) all insurance of the 
Lockbox Account, (d) all accounts, contract rights and general intangibles or 
other rights and interests pertaining thereto, (e) all sums now or hereafter 
therein or represented thereby, (f) all replacements, substitutions or proceeds 
thereof, (g) all instruments and documents now or hereafter evidencing the funds 
held in the Lockbox Account or the Lockbox Account, (h) all powers, options, 
rights, privileges and immunities pertaining to the funds held in the Lockbox 
Account or the Lockbox Account (including the right to make withdrawal 



therefrom), and (i) all proceeds of the foregoing. Lender may deliver notice of 
its interest in the funds held in the Lockbox Account and Lockbox Account at any 
time to the then applicable Depository Institution, and Lender shall have 
possession of all passbooks or other evidences of such Lockbox Account. Borrower 
hereby assumes all risk of loss with respect to amounts on deposit in the 
Lockbox Account, except to the extent caused by the gross negligence or 
intentional misconduct of Servicer or Lender. Borrower hereby agrees that the 
advancement of funds from the Lockbox Account as set forth herein is at 
Borrower's direction and is not the exercise by Lender of any right of set-off 
or other remedy upon an Event of Default. Borrower hereby waives all right to 
withdraw funds from the Lockbox Account, except upon full satisfaction of all 
amounts owing under the Loan. Borrower agrees to execute and deliver on demand 
any and all documentation requested by Lender or Servicer to further evidence or 
perfect such assignment, including, without limitation, Uniform Commercial Code 
financing statements. Borrower hereby irrevocably constitutes and appoints 
Lender and Servicer as its attorney-in-fact, with full power of substitution and 
transfer, to execute and deliver any and all such documentation. The power of 
attorney hereby granted shall be irrevocable and coupled with an interest. This 
Agreement shall constitute a Security Agreement under the Uniform Commercial 
Code as enacted in the State and upon an Event of Default, Lender may exercise 
any or all of the remedies available at law or in equity including, without 
limitation, the remedies specified in this Agreement and the remedies available 
to a secured party following default as specified in such Uniform Commercial 
Code. Lender and Borrower hereby acknowledge and agree that Lender has taken all 
actions necessary to obtain, and Lender now has, a valid and perfected first 
priority lien on, and security interest in, any funds now or hereafter held in 
the Lockbox Account. 
 
10. Collection of Tenant Payments. Lender and Servicer shall not have any 
    ----------------------------- 
obligation to collect any Tenant Payments not received in the Lockbox Account or 
to collect on any payments received in the Lockbox Account but which 
subsequently are found to be uncollectible funds. Borrower shall have the 
responsibility to collect any Tenant Payments not received or received but which 
are uncollectible. 
 
11. Lockbox Costs. All Lockbox Costs shall be paid by Borrower. Borrower 
    ------------- 
authorizes and instructs Servicer to disburse to Lender or Servicer any such 
Lockbox Costs on a monthly basis from the Lockbox Account. 
 
12. Shortages in Funds. In the event the funds in the Lockbox Account available 
    ------------------ 
for disbursement on any Disbursement Date are not sufficient to pay the then 
applicable Required Disbursement Amounts and Reserved Amount, Borrower shall 
immediately deposit with Servicer the amount necessary to pay such Required 
Disbursement Amounts and Reserved Amount, and any Late Charges or other amounts 
owed under the Loan Documents. 
 
13. Late Deposits. Any amounts received by Servicer for deposit into the Lockbox 
    ------------- 
Account which have not been collected by the business day preceding a 
Disbursement Date shall not be considered received until the next Disbursement 
Date and Servicer shall have no obligation to disburse such amounts until such 
following scheduled Disbursement Date. 
 
14. Endorsement of Tenant Payments. Borrower hereby authorizes and instructs 
    ------------------------------ 
Servicer to endorse all Tenant Payments received and to deposit the same in the 
Lockbox Account to hold and apply such payment as provided herein. Said 
authorization from Borrower is coupled with an interest and is irrevocable. 
 
15. Indemnity. Borrower hereby indemnifies and holds harmless Lender and 
    --------- 
Servicer against all claims, losses, costs, damages and expenses (including 
attorney fees) which Lender or Servicer may incur arising from any breach of 
this Agreement by Borrower, any action taken by Servicer or Lender hereunder, 
and/or any all claims and demands asserted against Servicer or Lender arising 
out of this Agreement; excepting, however, their willful misconduct or gross 
negligence. The amount of any such claims, losses, costs, damages and expenses, 
with interest thereon at the Default Rate (as defined in the Note), shall be 
payable by Borrower immediately upon demand and, if not so paid, may be 
reimbursed by withdrawal from the Lockbox Account. 
 
16. Disbursement of Disputed Funds. In the event any adverse claims are made on 
    ------------------------------ 
the funds in the Lockbox Account, then, at Servicer's option, (a) Servicer shall 
not deliver the funds in the Lockbox Account to any person, shall refuse to 
comply with any claims or demands on it and shall continue to hold the funds in 
the Lockbox Account until, (i) Servicer, Lender, Borrower and any other person 
who may have asserted a claim upon the funds in the Lockbox Account shall agree 
in writing to a delivery of the funds in the Lockbox Account, in which event 
Servicer shall then deliver the funds in the Lockbox Account in accordance with 
such written agreement, or (ii) Servicer receives a certified copy of a final 
and nonappealable judgment or order of a court of competent jurisdiction 
directing the delivery of the funds in the Lockbox Account, in which event 
Servicer shall then deliver the funds in the Lockbox Account in accordance with 
such judgment or order, or (b) if Servicer shall receive a written notice 
advising that litigation over entitlement to the funds in the Lockbox Account 
has been commenced, Servicer may deposit the funds in the Lockbox Account with 
the Clerk of the Court in which such litigation is pending, or (c) Servicer may 
take affirmative steps to (i) substitute for itself an impartial party 
reasonably satisfactory to Servicer, Lender and Borrower, (ii) deposit the funds 
in the Lockbox Account with a court of competent jurisdiction, or (iii) commence 
an action for interpleader, the costs thereof to be borne by Borrower. The 



provisions of this Section shall not apply to any dispute between Borrower and 
Lender or Servicer. 
 
17. Limitation of Liability. 
    ----------------------- 
 
(a) Neither Servicer nor Lender shall have liability to any person based upon 
their errors in judgment, performance of their duties under this Agreement, any 
claimed failure to perform their duties hereunder, any action taken or omitted 
in good faith or any mistake of fact or law; excepting, however, their willful 
misconduct or gross negligence. Servicer and Lender shall be automatically 
released from all obligations, responsibility and liability hereunder upon the 
disbursement, delivery or deposit of the funds in the Lockbox Account in 
accordance with this Agreement. 
 
(b) The duties of Servicer under this Agreement are purely ministerial. It is 
expressly understood that Servicer acts as a stakeholder for Borrower and is not 
responsible or liable in any manner whatsoever related to any signature, notice, 
request, waiver, consent, receipt or other document or instrument pursuant to 
which Servicer may act, including, without limitation, terms and conditions, 
sufficiency, correctness, genuineness, validity, form of execution, or the 
identity, authority or right of any person executing or depositing the same. 
 
(c) Neither Servicer nor Lender shall be responsible for taking any necessary 
steps to preserve rights against other parties with respect to the funds in the 
Lockbox Account, the collection of any such funds, or the validity or 
sufficiency of any cash, instruments, wire transfer or any other property 
delivered to them hereunder, or for the value or collectibility of any check or 
other instrument so delivered or for any representation made or obligations 
assumed by Borrower or any other party to the Loan Documents. Nothing herein 
contained shall be deemed to obligate Servicer or Lender to deliver any cash or 
any other funds or property referred to herein, unless the same shall have first 
been received by Servicer or Lender pursuant to this Agreement. 
 
(d) In no event whatsoever shall Servicer be liable for any losses related to 
the funds in the Lockbox Account resulting from an investment of such funds made 
in accordance with the terms hereof. 
 
(e) Upon assignment of the Loan and the Loan Documents by Lender, any funds then 
in the Lockbox Account shall be turned over to the assignee and all 
responsibility of Lender and Servicer with respect thereto shall be terminated. 
 
18. Power of Attorney. Borrower hereby irrevocably constitutes and appoints 
    ----------------- 
Servicer, as Lender's agent, as its attorney-in-fact, with full power of 
substitution and transfer, to demand and receive any and all proceeds of the 
Lockbox Account. The power of attorney hereby granted shall be coupled with an 
interest and shall be irrevocable until repayment of the Loan in full. 
 
19. Notices. Any notice, consent, request or other communication required or 
    ------- 
permitted hereunder shall be in writing and shall be deemed properly given if 
delivered in accordance with the notice requirements contained in the Note. 
 
20. Governing Law. This Agreement shall be governed by and construed in 
    ------------- 
accordance with the laws of the State. 
 
21. Binding Agreement. This Agreement is freely assignable by Lender, its 
    ----------------- 
successors, endorsees and assigns, and shall be binding upon the heirs, 
executors, administrators, personal representatives, successors and assigns of 
the parties hereto, including any assignee of the Loan Documents; provided, 
however, the foregoing shall not be deemed or construed to (a) permit the 
assignment by Borrower of any of Borrower's rights or obligations hereunder, or 
(b) confer any right, title, benefit, cause of action or remedy upon any person 
or entity not a party hereto except for assignees of the Loan Documents. Lender 
may, in its sole and absolute discretion, replace Servicer and the duties 
imposed upon Servicer hereunder with one or more substitute servicers. 
 
22. Captions. The captions, headings and arrangements used in this Agreement are 
    -------- 
for convenience only and do not in any way affect, limit, amplify or modify the 
terms and provisions hereof. 
 
23. Rule of Construction. The parties acknowledge that each party and its 
    -------------------- 
counsel have reviewed and have had input in the drafting of this Agreement, and 
the parties hereby agree that normal rules of construction to the effect that 
any ambiguities are to be resolved against the drafting party shall not be 
employed in the interpretation of this Agreement or any amendments or exhibits 
hereto. 
 
24. No Third Party Beneficiaries. No person not a party to this Agreement shall 
    ---------------------------- 
have any third party beneficiary claim or other right hereunder or with respect 
hereto. 
 
25. Amendment. This Agreement may not be modified, amended, waived, extended, 
    --------- 
changed, discharged or terminated orally or by any act or failure to act on the 
part of Borrower or Lender, but only by an agreement in writing signed by the 
party against whom enforcement of any modification, amendment, waiver, 
extension, change, discharge or termination is sought. 
 



26. Counterparts. This Agreement may be executed in any number of counterparts, 
    ------------ 
each of which shall be deemed to be an original and all of which counterparts 
taken together shall constitute but one and the same Agreement. 
 
27. Termination. This Agreement may be terminated by Lender at any time upon 
    ----------- 
thirty (30) days prior notice to Servicer and Borrower. 
 
28. Remedies Not Exclusive. Lender's rights and remedies under this Agreement 
    ---------------------- 
are cumulative and in addition to every other right or remedy now or hereafter 
existing under any Loan Document, at law or in equity. No delay or omission of 
Lender to exercise any of its rights or powers shall impair or be a waiver of 
such right or power. The resort to any remedy hereunder shall not prevent the 
concurrent or subsequent exercise of any other remedy Lender may have. 
 
29. Additional Terms and Provisions. Certain additional and supplemental terms 
    ------------------------------- 
and provisions of this Agreement are set forth in this paragraph. The terms and 
provisions of this paragraph control and supersede any conflicting terms and 
provisions contained in this Agreement. 
 
(a) Monthly Disbursements from the Lockbox Account. Paragraph 5(e) and 5(f) are 
    ---------------------------------------------- 
amended to read as follows: 
 
              "(e) Next, the balance, if any, to Borrower to pay operating and 
              management expenses applicable to the Property reasonably approved 
              by Lender; 
 
              (f) Next, the balance, if any, to the escrow account held by PNC 
              Bank, National Association, or its successors and assigns pursuant 
              to the Blackboard Campuswide Escrow Agreement (the "Blackboard 
                                                                  ---------- 
              Escrow") executed by Borrower contemporaneously herewith." 
              ------ 
 
(b) Lockbox Trigger. No notice to tenants or any deposits to the Lockbox Account 
    --------------- 
will be required until the occurrence of a Triggering Event (hereinafter 
defined). From and after the occurrence of a Triggering Event, Borrower shall 
deliver the required notice to tenants and make all required deposits to the 
Lockbox Account until such time as leases satisfying the terms of the Blackboard 
Escrow or the Assignment of Leases and Rents executed by Borrower 
contemporaneously herewith are in effect with respect to: (i) all of the 
Blackboard Campuswide Space (as defined in the Blackboard Escrow); or (ii) at 
least 84% of the entire Property, whichever shall first occur. It is 
acknowledged that more than one Triggering Event may occur during the term of 
the Loan. The term "Triggering Event" shall mean Borrower's failure to provide 
                    ---------------- 
Lender, on or before at least nine months prior to the expiration of the 
Blackboard Original Term (hereinafter defined) or any extension or renewal term, 
with acceptable evidence that Blackboard Campuswide Inc., a tenant at the 
Property, has exercised its option to extend the original term of its lease (the 
"Blackboard Original Term"). 
 ------------------------ 
 
         IN WITNESS WHEREOF, the parties hereto have executed this Agreement to 
be effective the day and year set forth above. 
 
                                "Borrower" 
 
                                DEER VALLEY FINANCIAL CENTER, LLC, 
                                an Arizona limited liability company 
 
                                By:     Hannay Investment Properties, Inc., 
                                        an Arizona corporation 
                                        Its Manager 
 
 
                                        By: /s/ R. Craig Hannay 
                                            -------------------------------- 
                                            R. Craig Hannay, President 
 
                                Taxpayer ID No. 20-0115681 
 
 



 
 
 
                                "Borrower" 
 
                                HUNTINGTON COMPANY, L.L.C., 
                                an Arizona limited liability company 
 
                                By:     Hannay Investment Properties, Inc., 
                                        an Arizona corporation 
                                        Its Manager 
 
 
                                        By: /s/ R. Craig Hannay 
                                            -------------------------------- 
                                            R. Craig Hannay, President 
 
                                Taxpayer ID No. 86-0723187 
 
 
                                "Borrower" 
 
                                GENEVA COMPANY, L.L.C., 
                                an Arizona limited liability company 
 
                                By:     Hannay Investment Properties, Inc., 
                                        an Arizona corporation 
                                        Its Manager 
 
 
                                        By: /s/ R. Craig Hannay 
                                            -------------------------------- 
                                            R. Craig Hannay, President 
 
                                Taxpayer ID No. 86-0733848 
 
 
                                "Borrower" 
 
                                METZGER DEER VALLEY, LLC, 
                                a Delaware limited liability company 
 
                                By:     Metzger Family of Saratoga, LLC, 
                                        a New York limited liability company 
                                        Its sole Member 
 
 
                                        By: /s/ Irving L. Metzger 
                                            -------------------------------- 
                                            Irving L. Metzger, Managing Member 
 
                                Taxpayer ID No. 77-0608616 
 
 
 
 



 
 
 
                                PNC BANK: 
 
                                PNC BANK, NATIONAL ASSOCIATION 
 
 
                                By: /s/ Jeannette Butler 
                                        --------------------------------------- 
                                        Jeannette Butler, Vice-President 
 
 



 
 
 
                                   SCHEDULE 1 
           INITIAL LOCKBOX ADDRESS AND INITIAL DEPOSITORY INSTITUTION 
           ---------------------------------------------------------- 
 
 
1. Lockbox Address: 
 
To be provided 
 
2. Name and address of initial Depository Institution: 
 
To be provided 
 
 
 
 
 



 
 
 
                                    EXHIBIT A 
                              FORM OF TENANT LETTER 
                              --------------------- 
 
 
_________________,______ 
 
 
________________________ 
________________________ 
________________________ 
 
 
Dear Tenant: 
 
To facilitate the processing of income and expenses, we have entered into 
certain cash management arrangements with our lender. In accordance therewith, 
you are hereby directed to remit all payments, as and when they become due under 
your lease, to the following address: 
 
__________________________ 
__________________________ 
__________________________ 
 
 
 
Payment of rent and all other amounts which are due under your lease, in 
accordance with this letter shall constitute payment as required under your 
lease. To ensure proper credit, checks should be made payable to PNC Bank, 
National Association as agent for Niksar North, Inc. and Niksar North Pads, 
Inc., should reference Loan No. 94-0927472, and should be mailed to the address 
stated above, on or before the due dates provided in your lease. You shall also 
accompany all payments with an affidavit certifying that the months for which 
rent is being paid or other changes relating thereto, and certifying that such 
information is true and correct. This payment direction is irrevocable except by 
notice from PNC Bank, National Association or its assigns. 
 
 
 
 



 
 
 
                                    EXHIBIT B 
                              PERMITTED INVESTMENTS 
                              --------------------- 
 
         The following obligations or securities are each a "Permitted 
Investment" if they have, at the time of purchase, the required ratings, if any, 
provided for below: 
 
(a) Direct obligations of, or guaranteed as to timely payment of principal and 
interest by, the United States or any agency or instrumentality thereof provided 
that such obligations are backed by the full faith and credit of the United 
States of America; 
 
(c) Direct obligations of, or guaranteed as to timely payment of principal and 
interest by, FHLMC, FNMA or the Federal Farm Credit System; 
 
(d) Demand and time deposits in or certificates of deposit of, or bankers' 
acceptances issued by, any bank or trust company, savings and loan association 
or savings bank, provided that the short-term unsecured debt obligations of such 
depository institution or trust company must have the highest rating available 
for such securities by two or more Rating Agencies acceptable to Lender; 
 
(e) Commercial or finance company paper that is rated by two or more Rating 
Agencies acceptable to Lender in their highest short-term unsecured rating 
category at the time of such investment and is issued by a corporation the 
outstanding senior long-term debt obligations of which are then rated by two or 
more Rating Agencies acceptable to Lender in one of their two highest long-term 
unsecured rating categories; 
 
(f) Repurchase obligations with respect to any security described in clause (a) 
or (b) above entered into with a bank or trust company, savings and loan 
association or savings bank, provided that the short-term unsecured debt 
obligations of such depository institution or trust company must have the 
highest rating available for such securities by two or more Rating Agencies 
acceptable to Lender; 
 
(g) Units of taxable money market funds which funds are regulated investment 
companies, seek to maintain a constant net asset value per share and invest 
solely in obligations backed by the full faith and credit of the United States 
and repurchase agreements using full faith and credit issues as collateral and 
are rated in the highest rating category available by a Rating Agency acceptable 
to Lender. 
 
 
 
 
 



 
 
                                                             Loan No. 94-0950186 
 
                     BLACKBOARD CAMPUSWIDE ESCROW AGREEMENT 
                     -------------------------------------- 
 
         THIS BLACKBOARD CAMPUSWIDE ESCROW AGREEMENT (the "Agreement") is made 
                                                           --------- 
as of September 18, 2003 between PNC Bank, National Association, in its 
capacities as lender and escrow agent ("PNC Bank"), and Deer Valley Financial 
                                        -------- 
Center, LLC, an Arizona limited liability company, Huntington Company, L.L.C., 
an Arizona limited liability company, Geneva Company, L.L.C., an Arizona limited 
liability company, and Metzger Deer Valley, LLC, a Delaware limited liability 
company (collectively "Borrower"). 
                       -------- 
 
                                    RECITALS 
                                    -------- 
 
         A.       Contemporaneously with this Agreement, Borrower has executed 
                  and delivered its Promissory Note (the "Note") to PNC Bank 
                                                          ---- 
                  evidencing PNC Bank's loan to Borrower in the amount of 
                  $11,625,000.00 (the "Loan"). 
                                       ---- 
 
         B.       The Note is secured by, among other security: (i) the Security 
                  Instrument (as defined in the Note) encumbering certain 
                  property (the "Property") located in Maricopa County, Arizona 
                                 -------- 
                  (the "State"); and (ii) the Other Security Documents (as 
                        ----- 
                  defined in the Security Instrument). The Note, the Security 
                  Instrument and the Other Security Documents are hereinafter 
                  collectively referred to as the "Loan Documents". 
                                                   -------------- 
 
         C.       As a condition to making the Loan, PNC Bank has required that 
                  Borrower deposit the Escrow Funds (hereinafter defined) with 
                  PNC Bank pursuant and subject to the terms of this Agreement. 
 
         NOW, THEREFORE, in consideration of the premises and the due 
performance of the commitments and agreements hereinafter set forth, and other 
valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows: 
 
1.       Escrow. This Agreement shall be effective at all times during the term 
         ------ 
         of the Loan whether or not there are Escrow Funds held by PNC Bank 
         hereunder. It is intended that Borrower will deposit: (a) all 
         disbursements from the Lockbox Account (as defined in the Security 
         Agreement and Lockbox Agreement executed by Borrower contemporaneously 
         herewith); and (b) all proceeds from any draw of the Letter of Credit 
         (as defined in the Security Agreement for Letter of Credit executed by 
         Borrower contemporaneously herewith); with PNC Bank to provide for the 
         payment of future customary and reasonable third party tenant 
         improvement costs and expenses actually incurred by Borrower and 
         customary and reasonable leasing commissions paid to an Independent 
         Leasing Agent, all in connection with any Renewal Lease (the "Leasing 
                                                                       ------- 
         Matters"). An "Independent Leasing Agent" is a management or brokerage 
         -------        ------------------------- 
         company or other entity not owned or controlled, directly or 
         indirectly, by Borrower; provided, however, that Hannay Investment 
         Properties is deemed an Independent Leasing Agent for purposes of 
         receiving up to a 2% commission on a Renewal Lease. A "Renewal Lease" 
                                                                ------------- 
         is any lease that is a renewal of or a replacement for any or all of 
         the Property that was included in the lease of Blackboard Campuswide, 
         Inc. in effect as of the closing of the Loan or at any time thereafter 
         (the "Blackboard Campuswide Space"). Each Renewal Lease must be: (a) 
               --------------------------- 
         for any lease of 3,500 square feet or more, with a tenant approved by 
         PNC Bank in its reasonable discretion, which approval shall not be 
         unreasonably withheld or delayed (PNC Bank agreeing that it shall be 
         deemed to have approved a tenant if it has not responded to Borrower's 
         request for such approval within 15 days after its receipt of 
         Borrower's request for such approval); (b) for a term long enough to 
         not cause the average lease term of all leases affecting the Property 
         to be less than three (3) years; and (c) contain terms such that the 
         then applicable debt service coverage ratio for the Loan, as determined 
         by PNC Bank in its sole discretion, equals or exceeds 1.3x to 1. 
 
2.       Deposit of Escrow Funds. All amounts held by PNC Bank at any time in 
         ----------------------- 
         escrow pursuant to this Agreement are the "Escrow Funds". Immediately 
                                                    ------------ 
         upon its receipt of any disbursements from the Lockbox Account, 
         Borrower shall deposit the same with PNC Bank, to be held in escrow by 
         PNC Bank according to the terms of this Agreement. The Escrow Funds 
         shall be disbursed or applied only as specified in this Agreement. 
 



3.       Escrow Account. PNC Bank agrees to hold all Escrow Funds in an Eligible 
         -------------- 
         Account (hereinafter defined) selected by PNC Bank from time to time in 
         the exercise of its sole discretion (the "Escrow Account"). No earnings 
                                                   -------------- 
         or interest on the Escrow Funds shall be payable to Borrower. The 
         Escrow Funds shall not constitute a trust fund and may be commingled 
         with other monies held by PNC Bank. The Escrow Account shall be held in 
         the name of PNC Bank and shall be within its sole and exclusive 
         control, and all funds deposited in the Escrow Account shall be for the 
         account of PNC Bank. Except as provided herein, Borrower shall have no 
         right to or interest in the Escrow Funds or Escrow Account and shall 
         have no authority to withdraw Escrow Funds from the Escrow Account. An 
         "Eligible Account" shall mean either (a) an account maintained with a 
          ---------------- 
         depository institution or trust company, the long term unsecured debt 
         obligations of which are rated in one of the three highest rating 
         categories by any Rating Agency (hereinafter defined) acceptable to PNC 
         Bank at the time of any deposit therein or (b) a trust account 
         maintained with a federally or state-chartered depository institution 
         or trust company acting in its fiduciary capacity, subject to 
         regulations regarding fiduciary funds on deposit similar to 12 C.F.R. 
         Section 9.10(b). The term "Rating Agency" shall mean a nationally 
                                    ------------- 
         recognized credit rating agency (including, without limitation, 
         Standard and Poor's Ratings Services, Moody's Investors Service, Inc., 
         and Fitch ICBA, Inc., and their respective successors and assigns). 
 
4.       Permitted Investments. PNC Bank may direct the depository institution 
         --------------------- 
         maintaining the Escrow Account to invest the Escrow Funds in one or 
         more of the following obligations or securities (each a "Permitted 
                                                                  --------- 
         Investment") having, at the time of purchase, the required ratings, if 
         ---------- 
         any, provided for below: 
 
(a)      Direct obligations of, or guaranteed as to timely payment of principal 
         and interest by, the United States or any agency or instrumentality 
         thereof provided that such obligations are backed by the full faith and 
         credit of the United States of America; 
 
(b)      Direct obligations of, or guaranteed as to timely payment of principal 
         and interest by, FHLMC, FNMA or the Federal Farm Credit System; 
 
(c)      Demand and time deposits in or certificates of deposit of, or bankers' 
         acceptances issued by, any bank or trust company, savings and loan 
         association or savings bank, provided that the short-term unsecured 
         debt obligations of such depository institution or trust company must 
         have the highest rating available for such securities by two or more 
         Rating Agencies acceptable to PNC Bank; 
 
(d)      Commercial or finance company paper that is rated by two or more Rating 
         Agencies acceptable to PNC Bank in their highest short-term unsecured 
         rating category at the time of such investment and is issued by a 
         corporation the outstanding senior long-term debt obligations of which 
         are then rated by two or more Rating Agencies in one of their two 
         highest long-term unsecured rating categories; 
 
(e)      Repurchase obligations with respect to any security described in clause 
         (a) or (b) above entered into with a bank or trust company, savings and 
         loan association or savings bank, provided that the short-term 
         unsecured debt obligations of such depository institution or trust 
         company must have the highest rating available for such securities by 
         two or more Rating Agencies acceptable to PNC Bank; 
 
(f)      Units of taxable money market funds which funds are regulated 
         investment companies, seek to maintain a constant net asset value per 
         share and invest solely in obligations backed by the full faith and 
         credit of the United States and repurchase agreements using full faith 
         and credit issues as collateral and are rated in the highest rating 
         category available by a Rating Agency acceptable to PNC Bank. 
 
5.       Pledge and Security Interest. As additional security for the payment 
         ---------------------------- 
         and performance by Borrower of all duties, responsibilities and 
         obligations hereunder and under the Loan Documents, Borrower hereby 
         unconditionally and irrevocably assigns, conveys, pledges, mortgages, 
         transfers, delivers, deposits, sets over and confirms unto PNC Bank, 
         and hereby grants to PNC Bank a security interest and a valid and 
         perfected first lien in (a) the Escrow Funds, (b) the Escrow Account, 
         (c) all insurance of the Escrow Account, (d) all accounts, contract 
         rights and general intangibles or other rights and interests pertaining 
         thereto, (e) all sums now or hereafter therein or represented thereby, 
         (f) all replacements, substitutions or proceeds thereof, (g) all 
         instruments and documents now or hereafter evidencing the Escrow Funds 
         or the Escrow Account, (h) all powers, options, rights, privileges and 
         immunities pertaining to the Escrow Funds or the Escrow Account 
         (including the right to make withdrawal therefrom), and (i) all 
         proceeds of the foregoing. PNC Bank may deliver notice of its interest 
         in the Escrow Funds and Escrow Account at any time to the financial 
         institution wherein the Escrow Account has been established, and PNC 
         Bank shall have possession of all passbooks or other evidences of such 
         Escrow Account. Borrower hereby assumes all risk of loss with respect 
         to amounts on deposit in the Escrow Account, except to the extent 



         caused by the gross negligence or intentional misconduct of PNC Bank. 
         Borrower hereby agrees that the advancement of Escrow Funds from the 
         Escrow Account as set forth herein is at Borrower's direction and is 
         not the exercise by PNC Bank of any right of set-off or other remedy 
         upon an Event of Default (as defined in the Loan Documents). Borrower 
         hereby waives all right to withdraw Escrow Funds from the Escrow 
         Account, except upon full satisfaction of all amounts owing under the 
         Loan. Borrower agrees to execute and deliver on demand any and all 
         documentation requested by PNC Bank to further evidence or perfect such 
         assignment, including, without limitation, Uniform Commercial Code 
         financing statements. Borrower hereby irrevocably constitutes and 
         appoints PNC Bank as its attorney-in-fact, with full power of 
         substitution and transfer, to execute and deliver any and all such 
         documentation. The power of attorney hereby granted shall be 
         irrevocable and coupled with an interest. This Agreement shall 
         constitute a Security Agreement under the Uniform Commercial Code as 
         enacted in the State and upon an Event of Default, PNC Bank may 
         exercise any or all of the remedies available at law or in equity 
         including, without limitation, the remedies specified in this Agreement 
         and the remedies available to a secured party following default as 
         specified in such Uniform Commercial Code. PNC Bank and Borrower hereby 
         acknowledge and agree that PNC Bank has a valid and perfected first 
         priority lien on, and security interest in, any Escrow Funds now or 
         hereafter held in the Escrow Account. 
 
6.       Disbursement of Escrow Funds to Borrower. PNC Bank shall disburse all 
         ---------------------------------------- 
         or part of the Escrow Funds to Borrower as provided herein upon 
         satisfaction of the following terms and conditions: 
 
(a)      Borrower has delivered to PNC Bank an affidavit, in form satisfactory 
         to PNC Bank, specifying the amount of the requested disbursement, and: 
 
(i)      With respect to a requested disbursement for tenant improvements 
         related to a Renewal Lease, certifying that work on such tenant 
         improvements included in the disbursement request have been completed 
         and that all costs in connection therewith have been paid, or will be 
         paid with the requested funds, and that Borrower has reimbursed, or 
         will reimburse with the requested funds, the related tenant for any 
         amounts paid by such tenant for such improvements. Simultaneously 
         with submitting such affidavit, Borrower shall also submit: (1) lien 
         waivers from the general contractor, any subcontractors and all 
         materialmen and  suppliers showing that they have been paid for all 
         work and that no liens are claimed; and (2) if the requested 
         disbursement include the final work required to any space covered by a 
         Renewal Lease, (A) a written confirmation from the related tenant that 
         it has accepted the space and the improvements made and has been paid 
         all amounts, including any credits against rent, owed it by reason of 
         such improvements; (B) a certified copy of the fully executed lease of 
         the related tenant; and (C) if required by PNC Bank, an estoppel 
         certificate and a subordination, non-disturbance and attornment 
         agreement from the related tenant in form and content acceptable to 
         PNC Bank. 
 
(ii)     With respect to a requested disbursement for any leasing commissions 
         related to a Renewal Lease, certifying that Borrower has entered into 
         an arms-length Renewal Lease which satisfies the requirements set forth 
         herein and that in connection with such Renewal Lease, Borrower has 
         paid, or will pay with the requested funds, a leasing commission to an 
         Independent Leasing Agent. Simultaneously with submitting such 
         affidavit, Borrower shall also submit written verification from the 
         related tenant that the Renewal Lease has been executed and from the 
         related Independent Leasing Agent that the applicable leasing 
         commission has been paid, or will be paid with the requested funds. 
 
(b)      Borrower has delivered to PNC Bank, at Borrower's cost: (i) copies of 
         building permits, any Certificate of Occupancy or any other 
         certificates required and issued by governmental authorities in 
         connection with any work performed for which reimbursement is being 
         sought under this Agreement; and (ii) if required by PNC Bank, an 
         endorsement to PNC Bank's loan policy of title insurance obtained in 
         connection with the Loan, insuring PNC Bank against any mechanic's 
         liens in connection with such work. 
 
(c)      Borrower has delivered to PNC Bank such other documents as PNC Bank 
         shall reasonably require to confirm the satisfaction of the conditions 
         contained herein and the completion of the work performed for which 
         reimbursement is being sought under this Agreement. 
 
(d)      All disbursements requested by Borrower shall be at least $5,000 and no 
         requests for disbursements shall be made more often than once during 
         any calendar month. 
 
(e)      No Event of Default exists as of the date of Borrower's request for a 
         disbursement or the actual date of such a disbursement. 
 
(f)      PNC Bank shall have the right, but not the obligation, at Borrower's 
         cost and expense, to inspect the Property and/or to have the 
         documentation regarding the Leasing Matters reviewed to verify that the 
         Leasing Matters for which reimbursement is being sought have been 
         completed in a good and workmanlike manner and are otherwise acceptable 
         to PNC Bank. 
 
(g)      Within 15 days after Borrower submits to PNC Bank a request for a 
         disbursement, the related supporting documentation and the required 



         Disbursement Fee (hereinafter defined), PNC Bank shall either (a) 
         advise Borrower of any additional information needed to satisfy the 
         requirements hereof for the requested disbursement; or (b) shall 
         disburse the requested disbursement amount to Borrower. PNC Bank shall 
         have no obligation to disburse Escrow Funds to Borrower until all 
         disbursement requirements herein have been satisfied. 
 
(h)      Notwithstanding anything to the contrary herein, PNC Bank shall have 
         the right to make the disbursement jointly payable to Borrower and the 
         person or entity being paid. In the event of such a joint disbursement, 
         Borrower shall not be required to have paid for such work prior to 
         requesting the reimbursement, but Borrower shall be required to have 
         satisfied all the other conditions of this Agreement for such 
         disbursement. 
 
7.       Disbursement Fees. Borrower shall pay PNC Bank a nonrefundable fee 
         ----------------- 
         (each, a "Disbursement Fee") as a condition to each disbursement under 
                   ---------------- 
         this Agreement as compensation for PNC Bank's review, analysis and 
         processing of such disbursement. The Disbursement Fee shall be $150.00 
         for each requested disbursement. 
 
8.       Default by Borrower. Any failure of Borrower to comply with the terms 
         ------------------- 
         of this Agreement or any other Loan Document shall be an Event of 
         Default, and shall entitle PNC Bank to pursue any and all remedies 
         available to it pursuant to this Agreement, any other Loan Document, at 
         law or in equity. Without limiting the foregoing, upon the occurrence 
         and during the continuation of an Event of Default, PNC Bank shall have 
         the right, but not the obligation, without notice or demand on 
         Borrower: (a) to withdraw any or all of the Escrow Funds and to 
         disburse and apply the same, after deducting all costs and expenses of 
         safekeeping, collection and delivery (including, but not limited to, 
         attorney fees, costs and expenses) to the obligations of Borrower 
         hereunder or under any Loan Document in such manner as PNC Bank shall 
         deem appropriate in its sole discretion; (b) to complete any such acts, 
         in the Borrower's stead, in such manner and to the extent PNC Bank 
         deems necessary to fulfill the purpose of this Agreement; (c) to 
         exercise any and all rights and remedies of a secured party under any 
         applicable Uniform Commercial Code; and (d) to exercise any other 
         remedies available at law or in equity. No such use or application of 
         the Escrow Funds shall be deemed to cure any Event of Default. Any 
         disbursement made by PNC Bank shall continue to be part of the Loan and 
         secured by the Loan Documents. No further direction or authorization 
         from Borrower shall be necessary to warrant such direct disbursement by 
         PNC Bank and all such disbursements shall satisfy the obligation of PNC 
         Bank hereunder and shall be secured by the Loan Documents as fully as 
         if made directly to Borrower. 
 
9.       Indemnity. Borrower represents and warrants to PNC Bank that as of the 
         --------- 
         date hereof, complete and final payment has been made for all 
         construction, repairs or new improvements made to the Property and 
         there are no liens or outstanding claims for which a lien could be 
         recorded against the Property. Borrower hereby indemnifies and holds 
         PNC Bank harmless against all claims, losses, costs, damages and 
         expenses (including attorney fees), which PNC Bank may incur arising 
         from the inaccuracy of the foregoing representation and warranty, any 
         breach by Borrower of this Agreement, any action taken by PNC Bank 
         hereunder and/or any and all claims and demands asserted against PNC 
         Bank arising out of this Agreement; excepting, however, those based 
         upon its willful misconduct or gross negligence. The amount of any such 
         claims, losses, costs, damages and expenses, with interest thereon at 
         the Default Rate (as defined in the Note), shall be payable by the 
         Borrower immediately upon demand and, if not so paid, may be reimbursed 
         by withdrawal from the Escrow Account. 
 
10.      Disbursement of Disputed Escrow Funds. In the event any adverse claims 
         ------------------------------------- 
         are made upon the Escrow Funds, then, at PNC Bank's option: (a) PNC 
         Bank shall not deliver the Escrow Funds to any person, shall refuse to 
         comply with any claims on it and shall continue to hold the Escrow 
         Funds until (i) PNC Bank, Borrower and any other person who may have 
         asserted a claim upon the Escrow Funds shall agree in writing to a 
         delivery of the Escrow Funds, in which event PNC Bank shall then 
         deliver the Escrow Funds in accordance with such written agreement, or 
         (ii) PNC Bank receives a certified copy of a final and nonappealable 
         judgment or order of a court of competent jurisdiction directing the 
         delivery of the Escrow Funds, in which event PNC Bank shall then 
         deliver the Escrow Funds in accordance with such judgment or order; or 
         (b) if PNC Bank shall receive a written notice advising that litigation 
         over the Escrow Funds has been commenced, PNC Bank may deposit the 
         Escrow Funds with the Clerk of the Court in which such litigation is 
         pending; or (c) PNC Bank may take affirmative steps (i) to substitute 
         for itself an impartial party reasonably satisfactory to PNC Bank and 
         Borrower, (ii) to deposit the Escrow Funds with a court of competent 
         jurisdiction, or (iii) to commence an action for interpleader, the 
         costs thereof to be borne by Borrower. The provisions of this Section 
         shall not apply to any dispute between Borrower and PNC Bank. 
 
11.      Limitation of Liability of PNC Bank. 
         ----------------------------------- 
 
(a)      PNC Bank shall have no liability to any person based upon its errors in 



         judgment, its performance of its duties under this Agreement, any 
         claimed failure to perform its duties hereunder, any action taken or 
         omitted in good faith or any mistake of fact or law; provided that PNC 
         Bank shall be liable for damages arising out of its gross negligence or 
         intentional misconduct. PNC Bank shall be automatically released from 
         all obligation and liability hereunder upon its disbursement, delivery 
         or deposit of the Escrow Funds in accordance with the provisions of 
         this Agreement. 
 
(b)      The duties of PNC Bank in its capacity as escrow agent hereunder are 
         purely ministerial. In such capacity, PNC Bank is acting as a 
         stakeholder for the accommodation of Borrower and is not responsible or 
         liable in any manner whatsoever related to any signature, notice, 
         request, waiver, consent, receipt or other document or instrument 
         pursuant to which PNC Bank may act, including, without limitation, 
         terms and conditions, sufficiency, correctness, genuineness, validity, 
         form of execution, or the identity, authority or right of any person 
         executing or depositing the same. 
 
(c)      PNC Bank shall not be responsible for the validity or sufficiency of 
         any cash, instruments, wire transfer or any other property delivered to 
         it hereunder, for the value or collectibility of any check or other 
         instrument so delivered or for any representation made or obligations 
         assumed by Borrower or any other party to the Loan Documents. Nothing 
         herein contained shall be deemed to obligate PNC Bank to deliver any 
         cash or any other funds or property referred to herein, unless the same 
         shall have first been received by PNC Bank pursuant to this Agreement. 
 
(d)      In no event whatsoever shall PNC Bank be liable for any losses related 
         to the Escrow Funds resulting from an investment of Escrow Funds made 
         in accordance with the terms hereof. 
 
(e)      Upon the assignment of the Loan and the Loan Documents by PNC Bank, any 
         Escrow Funds then held by PNC Bank shall be turned over to the assignee 
         and all responsibility of PNC Bank with respect thereto shall be 
         terminated. 
 
12.      Assignment. Borrower hereby collaterally assigns to PNC Bank, as 
         ---------- 
         additional security for the Loan, its rights under any contract entered 
         into by Borrower related to any matters for which reimbursement could 
         be sought by Borrower under this Agreement. Any such contract shall 
         provide that PNC Bank shall have the right to require performance of 
         such contract but shall have no liability for any amounts owed by 
         Borrower and incurred prior to the date PNC Bank exercises its rights 
         herein provided to require performance. 
 
13.      Notices. Any notice, consent, request or other communication required 
         ------- 
         or permitted hereunder shall be in writing and shall be deemed properly 
         given if delivered in accordance with the notice requirements contained 
         in the Note. 
 
14.      Governing Law. The terms and provisions hereof shall be governed by and 
         ------------- 
         construed in accordance with the laws of the State. 
 
15.      Binding Agreement. This Agreement is freely assignable by PNC Bank, its 
         ----------------- 
         successors, endorsees and assigns, and shall be binding upon the heirs, 
         executors, administrators, personal representatives, successors and 
         assigns of the parties hereto, including any assignee of the Note or 
         any of the other Loan Documents; provided, however, the foregoing shall 
         not be deemed or construed to (a) permit the assignment by Borrower of 
         any of Borrower's rights or obligations hereunder, or (b) confer any 
         right, title, benefit, cause of action or remedy upon any person or 
         entity not a party hereto except for assignees of the Note or any of 
         the other Loan Documents. 
 
16.      Captions. The captions, headings and arrangements used in this 
         -------- 
         Agreement are for convenience only and do not in any way affect, limit, 
         amplify or modify the terms and provisions hereof. 
 
17.      Rules of Construction. The parties acknowledge that each party and its 
         --------------------- 
         counsel have reviewed and have had input in the drafting of this 
         Agreement. The parties hereby agree that normal rules of construction 
         to the effect that any ambiguities are to be resolved against the 
         drafting party shall not be employed in the interpretation of this 
         Agreement or any amendments or exhibits hereto. For purposes of this 
         Agreement the word "person" shall include an individual, corporation, 
         limited liability company, limited liability partnership, limited 
         partnership, partnership, trust, unincorporated association, 
         government, governmental authority and any other entity. 
 
18.      No Third Party Beneficiaries. No person not a party to this Agreement 
         ---------------------------- 
         shall have any third party beneficiary claim or other right hereunder 
         or with respect hereto. 
 
19.      Amendment. This Agreement may not be modified, amended, waived, 
         --------- 
         extended, changed, discharged or terminated orally or by any act or 
         failure to act on the part of Borrower or PNC Bank, but only by an 



         agreement in writing signed by the party against whom enforcement of 
         any modification, amendment, waiver, extension, change, discharge or 
         termination is sought. 
 
20.      Counterparts. This Agreement may be executed in any number of 
         ------------ 
         counterparts, each of which shall be deemed to be an original and all 
         of which counterparts taken together shall constitute but one and the 
         same Agreement. 
 
21.      Disposition of Escrow Funds on Repayment of Loan. At such time as the 
         ------------------------------------------------ 
         "Debt" (as defined in the Security Instrument), is paid in full, PNC 
         Bank shall return any funds then on deposit in the Escrow Account to 
         Borrower. 
 
22.      Remedies Not Exclusive. PNC Bank's rights and remedies under this 
         ---------------------- 
         Agreement are cumulative and in addition to every other right or remedy 
         now or hereafter existing under any Loan Document, at law or in equity. 
         No delay or omission of PNC Bank to exercise any of its rights or 
         powers shall impair or be a waiver of such right or power. The resort 
         to any remedy hereunder shall not prevent the concurrent or subsequent 
         exercise of any other remedy PNC Bank may have. 
 
23.      Final Disbursement. In the absence of a then existing Event of Default, 
         ------------------ 
         PNC Bank will disburse to Borrower the remaining amount of any Escrow 
         Funds then held by it hereunder when leases satisfying the terms of 
         this Agreement or the Assignment of Leases and Rents executed by 
         Borrower contemporaneously herewith are in effect with respect to: (i) 
         all of the Blackboard Campuswide Space; or (ii) at least 84% of the 
         entire Property, whichever shall first occur. 
 
24.      Investment Income. PNC Bank agrees that during any period when no Event 
         ----------------- 
         of Default exists, any income from the investment of the Escrow Funds 
         shall be added to and become part of the Escrow Account; provided, 
         however, that PNC Bank does not warrant or guarantee any rate of return 
         on the Escrow Funds and the provisions of this Agreement relating to 
         PNC Bank's liability for the investment of the Escrow Funds remain in 
         full force and effect. Notwithstanding the foregoing, the Escrow Funds 
         shall not constitute a trust fund and may be commingled with other 
         monies held by PNC Bank. Borrower agrees that its federal taxpayer 
         identification number shall be used to create the Escrow Account, all 
         income from the investment of the Escrow Funds shall be reported for 
         federal and state income tax purposes as Borrower's income and Borrower 
         shall be fully liable for all taxes applicable to the Escrow Funds. 
         Borrower hereby authorizes PNC Bank to provide Borrower's federal 
         taxpayer identification number to any applicable depository institution 
         and federal and state agencies to ensure that such income is attributed 
         to Borrower for taxation purposes. Borrower agrees that it will 
         promptly take any actions and execute any instruments requested by PNC 
         Bank to facilitate the reporting of such income as Borrower's income. 
 
         IN WITNESS WHEREOF, the parties hereto have executed this Agreement to 
be effective the day and year set forth above. 
 
                                 "Borrower" 
 
                                 DEER VALLEY FINANCIAL CENTER, LLC, 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 Taxpayer ID No. 20-0115681 
 
 
                                 "Borrower" 
 
                                 HUNTINGTON COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 Taxpayer ID No. 86-0723187 
 
 
 



 
 
 
                                 "Borrower" 
 
                                 GENEVA COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 Taxpayer ID No. 86-0733848 
 
 
                                 "Borrower" 
 
                                 METZGER DEER VALLEY, LLC, 
                                 a Delaware limited liability company 
 
                                 By:     Metzger Family of Saratoga, LLC, 
                                         a New York limited liability company 
                                         Its sole Member 
 
 
                                         By: /s/ Irving L. Metzger 
                                             -------------------------------- 
                                             Irving L. Metzger, Managing Member 
 
                                 Taxpayer ID No. 77-0608616 
 
 
                                 PNC BANK: 
 
                                 PNC BANK, NATIONAL ASSOCIATION 
 
 
                                 By:     /s/ Jeannette Butler 
                                         ------------------------------------ 
                                         Jeannette Butler, Vice-President 
 
 
 
 



 
 
 
                                                             Loan No. 94-0950186 
 
 
                     SECURITY AGREEMENT FOR LETTER OF CREDIT 
                     --------------------------------------- 
 
         THIS SECURITY AGREEMENT FOR LETTER OF CREDIT (the "Agreement") is made 
                                                            --------- 
as of September 18, 2003 between PNC Bank, National Association, in its 
capacities as lender and escrow agent ("PNC Bank), and Deer Valley Financial 
                                        -------- 
Center, LLC, an Arizona limited liability company, Huntington Company, L.L.C., 
an Arizona limited liability company, Geneva Company, L.L.C., an Arizona limited 
liability company, and Metzger Deer Valley, LLC, a Delaware limited liability 
company (collectively "Borrower"). 
                       -------- 
 
                                    RECITALS 
                                    -------- 
 
         A.       Contemporaneously with this Agreement, Borrower has executed 
                  and delivered its Promissory Note (the "Note") to PNC Bank 
                                                          ---- 
                  evidencing PNC Bank's loan to Borrower in the amount of 
                  $11,625,000 (the "Loan"). 
                                    ---- 
 
         B.       The Note is secured by, among other security: (i) the Security 
                  Instrument (as defined in the Note) encumbering certain 
                  property (the "Property") located in Maricopa County, Arizona 
                                 -------- 
                  (the "State"); and (ii) the Other Security Documents (as 
                        ----- 
                  defined in the Security Instrument). The Note, the Security 
                  Instrument and the Other Security Documents are hereinafter 
                  collectively referred to as the "Loan Documents". 
                                                   -------------- 
 
         C.       Blackboard Campuswide, Inc., a Delaware corporation 
                  ("Blackboard") and Borrower are the parties to a lease (the 
                    ---------- 
                  "Blackboard Lease") dated June 1, 2001 with respect to a 
                   ---------------- 
                  portion of the Property. Pursuant to the Blackboard Lease, 
                  Blackboard has provided a security deposit in the form of a 
                  letter of credit (together with any subsequent amendments 
                  thereto, or renewals, extensions or replacements thereof, the 
                  "Letter of Credit") in the amount of $500,000.00, a copy of 
                   ---------------- 
                  which is attached hereto as Exhibit A and made a part hereof. 
                                              --------- 
 
         D.       As a condition to making the Loan, PNC Bank has required that 
                  Borrower enter into this Agreement to (i) grant Lender an 
                  assignment of the proceeds of the Letter of Credit, (ii) 
                  create and perfect a security interest in the proceeds of the 
                  Letter of Credit, (iii) agree that the Letter of Credit shall 
                  be held by PNC Bank pursuant and subject to the terms of this 
                  Agreement, and (iv) agree that any proceeds from a draw of the 
                  Letter of Credit shall be held by PNC Bank pursuant and 
                  subject to the terms of the Blackboard Campuswide Escrow 
                  Agreement (the "Blackboard Escrow Agreement") executed by 
                                  --------------------------- 
                  Borrower contemporaneously herewith. 
 
         E.       Each right and obligation of PNC Bank pursuant to this 
                  Agreement shall also mean and include any loan servicer acting 
                  on behalf of PNC Bank, or its successors and assigns, with 
                  respect to this Agreement or the Loan. 
 
         NOW, THEREFORE, in consideration of the premises and the due 
performance of the commitments and agreements hereinafter set forth, and other 
valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows: 
 
1.       Pledge and Security Interest. As additional security for the payment 
         ---------------------------- 
         and performance by Borrower of all duties, responsibilities and 
         obligations hereunder and under the Loan Documents, Borrower hereby 
         unconditionally and irrevocably assigns, conveys, pledges, mortgages, 
         transfers, delivers, deposits, sets over and confirms unto PNC Bank, 
         and hereby grants to PNC Bank a security interest and a valid and 
         perfected first lien in the Letter of Credit and all proceeds of a draw 
         thereon. The foregoing is in addition to any and all security interests 
         and liens granted PNC Bank pursuant to the Loan Documents, including, 
         without limitation, pursuant to the Blackboard Escrow Agreement. 
         Borrower agrees to execute and deliver on demand any and all 
         documentation requested by PNC Bank to further evidence or perfect such 
         assignment, including, without limitation, Uniform Commercial Code 
         financing statements. Borrower hereby irrevocably constitutes and 
         appoints PNC Bank as its attorney-in-fact, with full power of 



         substitution and transfer, to execute and deliver any and all such 
         documentation and, at PNC Bank's option, to perform all acts and 
         execute all documents necessary to draw on the Letter of Credit. The 
         power of attorney hereby granted shall be irrevocable and coupled with 
         an interest. This Agreement shall constitute a Security Agreement under 
         the Uniform Commercial Code as enacted in the State and upon any 
         default hereunder or under any of the Loan Documents (an "Event of 
                                                                   -------- 
         Default"), PNC Bank may exercise any or all of the remedies available 
         ------- 
         at law or in equity including, without limitation, the remedies 
         specified in this Agreement and the remedies available to a secured 
         party following default as specified in such Uniform Commercial Code. 
         PNC Bank and Borrower hereby acknowledge and agree that PNC Bank has a 
         valid and perfected first priority lien on, and security interest in, 
         valid and perfected first priority lien on and security interest in the 
         Letter of Credit and all proceeds of a draw thereon. 
 
2.       Terms of Letter of Credit. The Letter of Credit shall be subject to the 
         ------------------------- 
         following terms and conditions: 
 
(a)      The Letter of Credit must be in form and substance acceptable to PNC 
         Bank and issued by an institution (the "Issuer") acceptable to PNC 
                                                 ------ 
         Bank. PNC Bank agrees that the form of the original Letter of Credit, 
         revised to reflect PNC Bank as beneficiary, and further revised as set 
         forth in the documents (the "LOC Amendments") attached hereto as 
                                      -------------- 
         Exhibit B will be acceptable to PNC Bank. The term "Letter of Credit" 
         ---------                                           ---------------- 
         shall mean the original Letter of Credit and any subsequent amendments 
         thereto, or renewals, extensions or replacements thereof. 
 
(b)      The Letter of Credit must remain in effect so long as it is required 
         pursuant to the Blackboard Lease. The Letter of Credit must be either 
         automatically renewable on an annual basis, or if not, Borrower must 
         cause a replacement Letter of Credit or extended Letter of Credit 
         satisfying the terms hereof to be issued to PNC Bank not less than 
         thirty (30) days prior to the expiration date of the existing Letter of 
         Credit. Borrower's failure to provide PNC Bank with any required 
         replacement Letter of Credit or extended Letter of Credit will be a 
         default hereunder. 
 
(c)      The Letter of Credit must contain no conditions to a draw thereon other 
         than as set forth in the Letter of Credit, and the LOC Amendments. 
 
(d)      It is understood that the amount of the Letter of Credit is subject to 
         the terms of the Blackboard Lease; provided that without PNC Bank's 
         prior written consent, Borrower shall not modify any provision of the 
         Blackboard Lease specifying the amount of the required security deposit 
         or affecting requirement that Blackboard maintain the required security 
         deposit. 
 
3.       Draw on Letter of Credit. The Letter of Credit shall only be drawn on 
         ------------------------ 
         in accordance with the following terms and conditions: 
 
(a)      The Letter of Credit shall only be drawn on in accordance with its 
         terms. 
 
(b)      If no Event of Default, or an event or condition that, with the giving 
         of notice or passage of time or both, of time, or both, would 
         constitute an Event of Default, exists as of the date of a default by 
         Blackboard under the terms of the Blackboard Lease (a "Lease Default"), 
                                                                ------------- 
         PNC Bank, at its option: 
 
(i)      may draw on the Letter of Credit without requiring any documentation or 
         consent from Borrower; 
 
(ii)     may require Borrower to deliver to PNC Bank an acceptable affidavit 
         specifying the applicable Lease Default and that the Letter of Credit 
         is allowed to be drawn pursuant to the terms of the Blackboard Lease, 
         together with an indemnity from an acceptable person or entity 
         indemnifying and holding PNC Bank harmless against all claims, losses, 
         costs, damages and expenses (including attorney fees), which PNC Bank 
         may incur arising from the draw under the Letter of Credit; or 
 
(iii)    transfer the Letter of Credit to Borrower whereupon Borrower will 
         proceed to draw down the Letter of Credit and deposit the proceeds of 
         such draw with PNC Bank pursuant to the terms of the Blackboard Escrow 
         Agreement to be held and disbursed pursuant to the terms thereof. 
 
(c)      If an Event of Default, or an event or condition that, with the giving 
         of notice or passage of time or both, of time, or both, would 
         constitute an Event of Default, does not exist as of the date of a 
         Lease Default, PNC Bank, at its option, may either draw on the Letter 
         of Credit without requiring any documentation or consent from Borrower, 
         or continue to hold the Letter of Credit as additioanl collateral for 
         the Loan. 
 
(d)      It shall be a non-curable Event of Default if Borrower fails to provide 
         PNC Bank written notice that the Letter of Credit may be drawn on 
         pursuant to the terms of the Blackboard Lease. 



 
(e)      It is the parties' intent that the Letter of Credit be additional 
         collateral for the Loan. Immediately following any draw on the Letter 
         of Credit, Borrower agrees that all proceeds of such draw shall be 
         deposited in escrow with PNC Bank pursuant to the terms of the 
         Blackboard Escrow Agreement to be held and disbursed pursuant to the 
         terms thereof. Additionally, should Blackboard ever determine to 
         deposit a cash security deposit with Borrower in lieu of the Letter of 
         Credit, Borrower agrees that such cash security deposit shall be 
         deposited in escrow with PNC Bank pursuant to the terms of the 
         Blackboard Escrow Agreement to be held and disbursed pursuant to the 
         terms thereof. 
 
4.       Default by Borrower. Any failure of Borrower to comply with the terms 
         ------------------- 
         of this Agreement or any other Loan Document shall be an Event of 
         Default, and shall entitle PNC Bank to pursue any and all remedies 
         available to it pursuant to this Agreement, any other Loan Document, at 
         law or in equity. Without limiting the foregoing, upon the occurrence 
         and during the continuation of an Event of Default, PNC Bank shall have 
         the right, but not the obligation, without notice or demand on 
         Borrower: (a) to complete any such acts, in the Borrower's stead, in 
         such manner and to the extent PNC Bank deems necessary to fulfill the 
         purpose of this Agreement; (b) to exercise any and all rights and 
         remedies of a secured party under any applicable Uniform Commercial 
         Code; and (c) to exercise any other remedies available at law or in 
         equity. 
 
5.       Indemnity. Borrower represents and warrants to PNC Bank that as of the 
         --------- 
         date hereof, there is no existing default, or any event or condition 
         that, with the giving of notice or passage of time or both, would 
         constitute a default, under the Blackboard Lease. Borrower hereby 
         indemnifies and holds PNC Bank harmless against all claims, losses, 
         costs, damages and expenses (including attorney fees), which PNC Bank 
         may incur arising from the inaccuracy of the foregoing representation 
         and warranty, any breach by Borrower of this Agreement, any action 
         taken by PNC Bank hereunder and/or any and all claims and demands 
         asserted against PNC Bank arising out of this Agreement; excepting, 
         however, those based upon its willful misconduct or gross negligence. 
         The amount of any such claims, losses, costs, damages and expenses, 
         with interest thereon at the Default Rate (as defined in the Note), 
         shall be payable by the Borrower immediately upon demand. 
 
6.       Disputes Over Letter of Credit. In the event any adverse claims are 
         ------------------------------ 
         made upon the Letter of Credit, then, at PNC Bank's option: (a) PNC 
         Bank shall not deliver the Letter of Credit to any person, shall refuse 
         to comply with any claims on it and shall continue to hold the Letter 
         of Credit until (i) PNC Bank, Borrower and any other person who may 
         have asserted a claim upon the Letter of Credit shall agree in writing 
         to a delivery of the Letter of Credit, in which event PNC Bank shall 
         then deliver the Letter of Credit in accordance with such written 
         agreement, or (ii) PNC Bank receives a certified copy of a final and 
         nonappealable judgment or order of a court of competent jurisdiction 
         directing the delivery of the Letter of Credit, in which event PNC Bank 
         shall then deliver the Letter of Credit in accordance with such 
         judgment or order; or (b) if PNC Bank shall receive a written notice 
         advising that litigation over the Letter of Credit has been commenced, 
         PNC Bank may deposit the Letter of Credit with the Clerk of the Court 
         in which such litigation is pending; or (c) PNC Bank may take 
         affirmative steps (i) to substitute for itself an impartial party 
         reasonably satisfactory to PNC Bank and Borrower, (ii) to deposit the 
         Letter of Credit with a court of competent jurisdiction, or (iii) to 
         commence an action for interpleader, the costs thereof to be borne by 
         Borrower. The provisions of this paragraph shall not apply to any 
         dispute between Borrower and PNC Bank. 
 
7.       Limitation of Liability of PNC Bank. 
         ----------------------------------- 
 
(a)      PNC Bank shall have no liability to any person based upon its errors in 
         judgment, its performance of its duties under this Agreement, any 
         claimed failure to perform its duties hereunder, any action taken or 
         omitted in good faith or any mistake of fact or law; provided that PNC 
         Bank shall be liable for damages arising out of its gross negligence or 
         intentional misconduct. PNC Bank shall be automatically released from 
         all obligation and liability hereunder upon its disbursement, delivery 
         or deposit of the Letter of Credit in accordance with the provisions of 
         this Agreement. 
 
(b)      The duties of PNC Bank in its capacity as escrow agent hereunder are 
         purely ministerial. In such capacity, PNC Bank is acting as a 
         stakeholder for the accommodation of Borrower and is not responsible or 
         liable in any manner whatsoever related to any signature, notice, 
         request, waiver, consent, receipt or other document or instrument 
         pursuant to which PNC Bank may act, including, without limitation, 
         terms and conditions, sufficiency, correctness, genuineness, validity, 
         form of execution, or the identity, authority or right of any person 
         executing or depositing the same. 
 
(c)      PNC Bank shall not be responsible for the validity or sufficiency of 
         any cash, instruments, wire transfer or any other property delivered to 
         it hereunder, for the value or collectibility of any check or other 
         instrument so delivered or for any representation made or obligations 



         assumed by Borrower or any other party to the Loan Documents. Nothing 
         herein contained shall be deemed to obligate PNC Bank to deliver any 
         cash or any other funds or property referred to herein, unless the same 
         shall have first been received by PNC Bank pursuant to this Agreement. 
 
(d)      Upon the assignment of the Loan and the Loan Documents by PNC Bank, the 
         Letter of Credit shall be turned over to the assignee and all 
         responsibility of PNC Bank with respect thereto shall be terminated. 
 
8.       Notices. Any notice, consent, request or other communication required 
         ------- 
         or permitted hereunder shall be in writing and shall be deemed properly 
         given if delivered in accordance with the notice requirements contained 
         in the Note. 
 
9.       Governing Law. The terms and provisions hereof shall be governed by and 
         ------------- 
         construed in accordance with the laws of the State. 
 
10.      Binding Agreement. This Agreement is freely assignable by PNC Bank, its 
         ----------------- 
         successors, endorsees and assigns, and shall be binding upon the heirs, 
         executors, administrators, personal representatives, successors and 
         assigns of the parties hereto, including any assignee of the Note or 
         any of the other Loan Documents; provided, however, the foregoing shall 
         not be deemed or construed to (a) permit the assignment by Borrower of 
         any of Borrower's rights or obligations hereunder, or (b) confer any 
         right, title, benefit, cause of action or remedy upon any person or 
         entity not a party hereto except for assignees of the Note or any of 
         the other Loan Documents. 
 
11.      Captions. The captions, headings and arrangements used in this 
         -------- 
         Agreement are for convenience only and do not in any way affect, limit, 
         amplify or modify the terms and provisions hereof. 
 
12.      Rules of Construction. The parties acknowledge that each party and its 
         --------------------- 
         counsel have reviewed and have had input in the drafting of this 
         Agreement. The parties hereby agree that normal rules of construction 
         to the effect that any ambiguities are to be resolved against the 
         drafting party shall not be employed in the interpretation of this 
         Agreement or any amendments or exhibits hereto. For purposes of this 
         Agreement the word "person" shall include an individual, corporation, 
         limited liability company, limited liability partnership, limited 
         partnership, partnership, trust, unincorporated association, 
         government, governmental authority and any other entity. 
 
13.      No Third Party Beneficiaries. No person not a party to this Agreement 
         ---------------------------- 
         shall have any third party beneficiary claim or other right hereunder 
         or with respect hereto. 
 
14.      Amendment. This Agreement may not be modified, amended, waived, 
         --------- 
         extended, changed, discharged or terminated orally or by any act or 
         failure to act on the part of Borrower or PNC Bank, but only by an 
         agreement in writing signed by the party against whom enforcement of 
         any modification, amendment, waiver, extension, change, discharge or 
         termination is sought. 
 
15.      Counterparts. This Agreement may be executed in any number of 
         ------------ 
         counterparts, each of which shall be deemed to be an original and all 
         of which counterparts taken together shall constitute but one and the 
         same Agreement. 16. Disposition of Letter of Credit on Repayment of 
         Loan. At such time as the "Debt" (as defined in the Security 
         Instrument), is paid in full, PNC Bank shall return the Letter of 
         Credit to Borrower. 
 
17.      Remedies Not Exclusive. PNC Bank's rights and remedies under this 
         ---------------------- 
         Agreement are cumulative and in addition to every other right or remedy 
         now or hereafter existing under any Loan Document, at law or in equity. 
         No delay or omission of PNC Bank to exercise any of its rights or 
         powers shall impair or be a waiver of such right or power. The resort 
         to any remedy hereunder shall not prevent the concurrent or subsequent 
         exercise of any other remedy PNC Bank may have. 
 
18.      Transfer Fees. Borrower agrees that it is fully responsible for any and 
         ------------- 
         fees required in connection with a transfer of the beneficiary of the 
         Letter of Credit to PNC Bank in connection with the closing of the 
         Loan, and in connection with any transfer of the beneficiary of the 
         Letter of Credit by PNC Bank in connection with a Secondary Market 
         Transaction (as defined in the Security Instrument). 
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         IN WITNESS WHEREOF, the parties hereto have executed this Agreement to 
be effective the day and year set forth above. 
 
                                 "Borrower" 
 
                                 DEER VALLEY FINANCIAL CENTER, LLC, 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 Taxpayer ID No. 20-0115681 
 
 
                                 "Borrower" 
 
                                 HUNTINGTON COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 Taxpayer ID No. 86-0723187 
 
 
                                 "Borrower" 
 
                                 GENEVA COMPANY, L.L.C., 
                                 an Arizona limited liability company 
 
                                 By:     Hannay Investment Properties, Inc., 
                                         an Arizona corporation 
                                         Its Manager 
 
 
                                         By: /s/ R. Craig Hannay 
                                             -------------------------------- 
                                             R. Craig Hannay, President 
 
                                 Taxpayer ID No. 86-0733848 
 
 



 
 
 
                                 "Borrower" 
 
                                 METZGER DEER VALLEY, LLC, 
                                 a Delaware limited liability company 
 
                                 By:     Metzger Family of Saratoga, LLC, 
                                         a New York limited liability company 
                                         Its sole Member 
 
 
                                         By: /s/ Irving L. Metzger 
                                             -------------------------------- 
                                             Irving L. Metzger, Managing Member 
 
                                 Taxpayer ID No. 77-0608616 
 
 
                                 PNC BANK: 
 
                                 PNC BANK, NATIONAL ASSOCIATION 
 
 
                                 By:     /s/ Jeannette Butler 
                                         ------------------------------------ 
                                         Jeannette Butler, Vice-President 
 
 



 
 
 
                                    EXHIBIT A 
                                Letter of Credit 
                                ---------------- 
 
 
 
 
 



 
 
 
                                    EXHIBIT B 
                                 LOC Amendments 
                                 -------------- 
 



RECORDING REQUESTED BY AND 
AFTER RECORDING RETURN TO: 
 
Midland Loan Services, Inc. 
10851 Mastin 
Overland Park, Kansas 66210 
Attention: Shay Janssen 
Loan No 94-0950186 
 
 
                                     CONSENT 
                                     ------- 
                            AND ASSUMPTION AGREEMENT 
                            ------------------------ 
                 WITH RELEASE AND MODIFICATION OF LOAN DOCUMENTS 
                 ----------------------------------------------- 
 
 
         This Consent and Assumption Agreement With Release and Modification of 
Loan Documents (this "Agreement") is entered into as of June 6, 2005, by and 
                      --------- 
among Deer Valley Financial Center, LLC, Huntington Company, L.L.C. and Geneva 
Company, L.L.C., each an Arizona limited liability company, and Metzger Deer 
Valley, LLC, a Delaware limited liability company (collectively, "Seller"), with 
                                                                  ------ 
an address c/o Hannay Investment Properties, Inc., Attn: R. Craig Hannay, 22601 
North 19th Avenue, Suite 218, Phoenix, Arizona 85027; R. Craig Hannay ("Seller's 
                                                                        -------- 
Principal"), with the same address as Seller; A&B Deer Valley LLC, as to a 
- --------- 
24.78% undivided interest, ABP Deer Valley LLC, as to a 21.49% undivided 
interest and WDCI Deer Valley LLC, as to a 53.73% undivided interest, each a 
Delaware limited liability company, as Tenants in Common (individually and 
collectively, "Buyer"), with an address c/o A & B Properties, Inc., Attn: 
               ----- 
Norbert Buelsing, 822 Bishop Street, Honolulu, Hawaii 96813; Alexander & 
Baldwin, Inc., a Hawaii corporation ("Buyer's Principal"), with the same address 
                                      ----------------- 
as Buyer; and Midland Loan Services, Inc., a Delaware corporation, as 
Attorney-in-Fact for Wells Fargo Bank N.A., formerly known as Wells Fargo Bank 
Minnesota, N.A. as trustee for the registered holders of Credit Suisse First 
Boston Mortgage Securities Corp., Commercial Mortgage Pass-Through Certificates, 
Series 2003-C5 (collectively referred to herein as "Lender"), with an address of 
                                                    ------ 
10851 Mastin, Overland Park, Kansas 66210. 
 
 
                                    RECITALS 
                                    -------- 
 
         A.       Seller is the owner of certain real property located in 
Maricopa County, Arizona, commonly known as 22601 North 19th Avenue, Phoenix, 
Arizona, which real property is more particularly described in Exhibit A 
                                                               --------- 
attached hereto and incorporated herein by reference. Such real property, 
together with all improvements, fixtures and personal property located thereon 
is collectively referred to as the "Property". 
                                    -------- 
 
         B.       Lender is the owner and holder of certain documents (the 
"Loan Documents") evidencing and securing a loan (the "Loan") made by PNC Bank, 
 -------------- 
National Association ("Original Lender"), to Seller, which Loan was assigned by 
                       --------------- 
Original Lender to Lender by an Assignment of Loan Documents (the "Assignment"), 
                                                                   ---------- 
dated September 30, 2003, and recorded March 16, 2004, in the office of the 
County Recorder in and for Maricopa County, Arizona (the "Recording Office"). In 
                                                          ---------------- 
addition to the Assignment, the Loan Documents include, without limitation, the: 
 
         (i)      Promissory Note (the "Note") dated as of September 18, 2003, 
                                        ---- 
                  in the original principal amount of $11,625,000.00, executed 
                  by Seller, as maker, in favor of Original Lender, and 
                  endorsed by Original Lender to Lender; 
 
         (ii)     Deed of Trust, Security Agreement, Assignment of Leases and 
                  Rents and Fixture Filing (the "Security Instrument") dated as 
                                                 ------------------- 
                  of September 18, 2003, executed by Seller in favor of Original 
                  Lender, filed for record September 18, 2003, in the Recording 
                  Office as Document No. 20031312703, and assigned by Original 
                  Lender to Lender by the Assignment; 
 
         (iii)    Assignment of Leases and Rents (the "Assignment of Leases") 
                                                       -------------------- 
                  dated as of September 18, 2003, executed by Seller in favor of 
                  Original Lender, filed for record September 18, 2003, in the 
                  Recording Office as Document No. 20031312704, and assigned by 
                  Original Lender to Lender by the Assignment; 
 
         (iv)     Non-Recourse Indemnification Agreement (the "Indemnity") dated 
                                                               --------- 
                  as of September 18, 2003, executed by Seller's Principal in 



                  favor of Original Lender, and assigned to Lender by the 
                  Assignment; 
 
         (v)      Spouse Certificate (the "Spouse Certificate") dated as of 
                                           ------------------ 
                  September 16, 2003, executed by Kristen Kay Hannay, the 
                  Seller's Principal's spouse, in favor of Original Lender, and 
                  assigned to Lender by the Assignment; 
 
         (vi)     Environmental Indemnity Agreement (the "Environmental 
                                                          ------------- 
                  Indemnity") dated as of September 18, 2003, executed by Seller 
                  --------- 
                  and Seller's Principal in favor of Original Lender, and 
                  assigned to Lender by the Assignment; 
 
         (vii)    Estoppel, Subordination and Consent of Manager (the 
                  "Management Subordination") dated as of September 18, 2003, 
                   ------------------------ 
                  executed by Hannay Investment Properties, Inc., an Arizona 
                  corporation, in favor of Original Lender, and assigned to 
                  Lender by the Assignment; 
 
         (viii)   Borrower's Certificate (the "Borrower Certificate") dated as 
                                               -------------------- 
                  of September 18, 2003, executed by Seller in favor of Original 
                  Lender, and assigned to Lender by the Assignment; 
 
         (ix)     Security Agreement and Lock Box Agreement (the "Lock Box 
                                                                  -------- 
                  Agreement") dated as of September 18, 2003, executed by Seller 
                  --------- 
                  in favor of Original Lender, and assigned to Lender by the 
                  Assignment; 
 
         (x)      Tenant Improvement and Leasing Commission Escrow Agreement 
                  (the "TILC Agreement") dated as of September 18, 2003, 
                        -------------- 
                  executed by Seller in favor of Original Lender, and assigned 
                  to Lender by the Assignment; 
 
         (xi)     Capital Improvement Escrow Agreement (the "CIE Agreement") 
                                                             ------------- 
                  dated as of September 18, 2003, executed by Seller in favor of 
                  Original Lender, and assigned to Lender by the Assignment; 
 
         (xii)    Security Agreement for Letter of Credit (the "Security 
                                                                -------- 
                  Agreement") dated as of September 18, 2003, executed by Seller 
                  --------- 
                  in favor of Original Lender, and assigned to Lender by the 
                  Assignment; 
 
         (xiii)   Blackboard Campuswide Escrow Agreement (the "Blackboard 
                                                               ---------- 
                  Agreement") dated as of September 18, 2003, executed by Seller 
                  --------- 
                  in favor of Original Lender, and assigned to Lender by the 
                  Assignment; 
 
         (xiv)    Arizona UCC-1 Financing Statement executed by Deer Valley 
                  Financial Center, LLC, Huntington Company, L.L.C., Geneva 
                  Company, L.L.C and Metzger Deer Valley, LLC, in favor of 
                  Original Lender, recorded September 18, 2003, in the Recording 
                  Office as Document No. 20031312705, and assigned by Original 
                  Lender to Lender by UCC Financing Statement Amendment recorded 
                  May 12, 2004, in the Recording Office; 
 
         (xv)     Arizona UCC-1 Financing Statement executed by Deer Valley 
                  Financial Center, LLC, Huntington Company, L.L.C. and Geneva 
                  Company, L.L.C., in favor of Original Lender, filed September 
                  24, 2003, in the office of the Arizona Secretary of State as 
                  instrument No. 200312790519, and assigned by Original Lender 
                  to Lender by UCC-3 Financing Statement Amendment filed March 
                  22, 2004, in the office of the Arizona Secretary of State; and 
 
         (xvi)    Delaware UCC-1 Financing Statement executed by Metzger Deer 
                  Valley, LLC, in favor of Original Lender, filed September 24, 
                  2003, in the office of the Delaware Secretary of State as 
                  instrument No. 3259656 0, and assigned by Original Lender to 
                  Lender by UCC-3 Financing Statement Amendment filed March 22, 
                  2004, in the office of the Delaware Secretary of State. 
 
         C.       Midland Loan Services, Inc. services the Loan for Lender, as 
master servicer, pursuant to that certain Pooling and Servicing Agreement (the 
"Pooling and Servicing Agreement") dated as of December 1, 2003. 
 ------------------------------- 
 
         D.       Seller and Buyer's members have entered into a Acquisition 
Agreement (Deer Valley Financial Center) (the "Purchase Agreement") dated 
                                               ------------------ 
February 10, 2005, the buyer's rights and obligations to acquire the Property 
under which were assigned by Buyer's members to Buyer by an Assignment of 
Acquisition Agreement, dated May 20, 2005. Pursuant to the Purchase Agreement, 
the Property is to be transferred to Buyer, and Buyer is to assume the Loan 



(the "Transfer and Assumption"), and Seller and Buyer have requested that Lender 
      ----------------------- 
consent to the Transfer and Assumption. 
 
         E.       Without the prior consent of the Lender, the Transfer and 
Assumption would constitute a default under the Original Loan Documents. Subject 
to the terms and conditions of this Agreement, Lender has agreed to consent to 
the Transfer and Assumption. 
 
         F.       With respect to Seller and Seller Principal, the term "Loan 
                                                                         ---- 
Documents" as used hereinafter shall mean the Original Loan Documents. With 
- --------- 
respect to Buyer and Buyer Principal, the term "Loan Documents" as used 
                                                -------------- 
hereinafter shall mean collectively the Original Loan Documents (except to the 
extent amended or replaced pursuant to this Agreement), this Agreement, and all 
other documents, instruments and agreements executed by Buyer or Buyer Principal 
in connection with the Loan or the Transfer and Assumption. 
 
 
                                    AGREEMENT 
                                    --------- 
 
         NOW, THEREFORE, for good and valuable consideration, the receipt and 
adequacy of which is hereby acknowledged, the parties agree as follows: 
 
         1.       Consent to Transfer. Subject to satisfaction of all of the 
                  ------------------- 
conditions contained herein, Lender consents to the Transfer and Assumption. 
This consent is strictly limited to the Transfer and Assumption described in 
this Agreement.  This Agreement shall not constitute a waiver or modification 
of any requirement of obtaining Lender's consent to any future transfer of the 
Property or any portion thereof or interest therein, nor shall it constitute a 
modification of the terms, provisions, or requirements in the Loan Documents in 
any respect except as expressly provided herein. Buyer specifically acknowledges 
that any subsequent transfer of any interest in any of the Property or interest 
in Buyer in violation of the Loan Documents shall be a default thereunder. The 
Loan Documents are hereby ratified and, except as expressly modified in this 
Agreement, remain unmodified and are in full force and effect. 
 
         2.       Loan Information. The parties hereto agree that as of the 
                  ---------------- 
date hereof: 
 
                  (a)  The outstanding principal balance of the Note is 
                       $11,409,858.14. 
 
                  (b)  The interest rate of the Note is a fixed rate of 6.2% per 
                       annum. 
 
                  (c)  The maturity date of the Note is October 1, 2013. 
 
                  (d)  The following listed payments are due and payable on the 
                       first day of each and every calendar month: 
 
                       o   $71,199.52     principal and interest installments; 
 
                       o   $30,512.81     tax escrow deposits; 
 
                       o   $3,134.98      insurance escrow deposits; 
 
                       o   $2,110.00      replacement reserve escrow deposits; 
                                          and 
 
                       o   $15,000.00     tenant improvements reserve escrow 
                                          deposits. 
 
                  (e)  The current balance of each escrow account held by Lender 
                       with respect to the Loan Note is: 
 
                       o   $148,406.24     tax escrow account; 
 
                       o   $19,228.11      insurance escrow account; 
 
                       o   $11,275.92      replacement reserve escrow account; 
                                           and 
 
                       o   $42,414.69      tenant improvements reserve escrow 
                                           account. 
 
                  (f)  All required payments due through June 1, 2005, under 
                       the Loan Documents have been paid. 
 
                  (g)  There are no defenses or claims of setoffs with 
                       respect to any sums or amounts owing under the Loan 
                       Documents. 
 
                  (h)  Lender is the current owner and holder of the Loan 
                       Documents. 
 
                  (i)  There is no existing Event of Default (as defined in 
                       the Loan Documents) or event or condition that, with 
                       the giving of notice or passage of time or both, 
                       would constitute an Event of Default. 



 
         3.       Conditions. In addition to any other conditions set 
                  ---------- 
forth herein or required by Lender, the following are conditions precedent that 
must be satisfied prior to the closing of the Transfer and Assumption (the 
"Closing"): 
 ------- 
 
                  (a)  The execution, acknowledgment, delivery and 
                       recordation of this Agreement by all of the parties 
                       concurrently with the Closing. 
 
                  (b)  The execution, delivery and recordation or filing, as 
                       applicable, of one or more new financing statements, 
                       or amendments to existing financing statements as 
                       required by Lender at Closing. 
 
                  (c)  Buyer's delivery to Lender of satisfactory evidence that 
                       all insurance over the Property required by the Loan 
                       Documents (the "Required Insurance") is in full force and 
                                       ------------------ 
                       effect as of the Closing, with all required premiums 
                       paid, and contains a mortgagee's clause (the "Mortgagee's 
                                                                     ----------- 
                       Clause") satisfactory to Lender in favor of Wells Fargo 
                       ------ 
                       Bank  Minnesota, N.A. as trustee for the registered 
                       holders of Credit Suisse First Boston Mortgage Securities 
                       Corp., Commercial Mortgage Pass-Through Certificates, 
                       Series 2003-C5 and/or assigns, c/o Midland Loan Services, 
                       Inc., Master Servicer, Post Office Box 419127, Kansas 
                       City, Missouri 64141-6127; re: Loan Number 94-0950186. 
 
                  (d)  Lender's receipt of a satisfactory Title Endorsement 
                       (hereinafter defined). 
 
                  (e)  The full release and reconveyance of any other liens 
                       or monetary encumbrances against the Property. 
 
                  (f)  Lender's receipt of all of the Required Payments 
                       (hereinafter defined). 
 
                  (g)  Lender's receipt of a new Non-Recourse Indemnification 
                       Agreement (the "New Indemnity") executed by Buyer's 
                                       ------------- 
                       Principal in form and substance acceptable to Lender. 
 
                  (h)  Lender's receipt of a new Environmental Indemnity 
                       Agreement (the "New Environmental Indemnity") 
                                       --------------------------- 
                       executed by Buyer and Buyer's Principal in form and 
                       substance acceptable to Lender. 
 
                  (i)  Lender's receipt of a new Borrower's Certificate (the 
                       "New Borrower Certificate") executed by Buyer in form 
                        ------------------------ 
                       and substance acceptable to Lender. 
 
                  (j)  Lender's receipt of an Assignment and Subordination 
                       of Management Agreement (the "Management Assignment") 
                                                     --------------------- 
                       executed by Buyer and Hannay Investment Properties, 
                       Inc., an Arizona corporation ("Agent") in form and 
                       substance acceptable to Lender. 
 
                  (k)  Lender's receipt of a Tenants-In-Common Agreement 
                       (the "TIC Agreement") executed by Buyer in form and 
                             ------------- 
                       substance satisfactory to Lender. 
 
         4.       Fees, Payment and Expenses. Buyer and/or Seller covenants and 
                  -------------------------- 
agrees to pay to Lender at Closing the following (the "Required Payments"): 
                                                       ----------------- 
 
                  (a)  $114,098.58, as an assumption fee for Lender's 
                       consent to the Transfer and Assumption of the Loan 
                       (the "Assumption Fee"). 
                             -------------- 
 
                  (b)  $N/A, as Lender's fee for Financial Reports on the 
                       Buyer (the "Reports Fee"). 
                                   ----------- 
 
                  (c)  $11,733.10 for insurance reserve payment. 
 
                  (d)  $1,100.00 for inspection fees. 
 
                  (e)  (N/A). 
 
                  (f)  Lender's counsel's fees and costs. 
 
         5.       Title Endorsement. At Closing, Buyer shall (a) cause Chicago 
                  ----------------- 
Title Insurance Company to issue such endorsement to Lender's mortgagee's title 



insurance policy (Policy No. 2302681) in such form as Lender may require 
("Title Endorsement"), including showing that the Buyer is the owner of the 
  ----------------- 
Property, changing the effective date of such title policy to the date of the 
Closing, and showing that the Loan Documents are in a first lien position, and 
(b) pay the cost of the Title Endorsement, any escrow, filing or recording fees 
applicable to this transaction, and Lender's costs and expenses incurred in 
connection with this Agreement or this transaction, including Lender's 
attorneys' fees, if any, incurred in connection with this Agreement or this 
transaction. 
 
         6.       Buyer's Assumption of Loan; Financing Statements.  Buyer 
                  ------------------------------------------------ 
hereby expressly assumes the obligation to pay the unpaid balance due and owing 
on the Loan, all interest thereon as provided in the Note, and all other 
obligations under the Loan Documents, with the same force and effect as if Buyer 
had been specifically named therein as the original maker, borrower or grantor, 
as applicable. Without limiting the generality of the foregoing, Buyer expressly 
assumes the obligation to pay all Loan installments as they become due and to 
observe all obligations of the Loan Documents. Buyer's assumption of the 
foregoing obligations (a) is absolute, unconditional and is not subject to any 
defenses, waivers, claims or offsets, (b) shall not be affected or impaired by 
any agreement, condition, statement or representation of any person or entity 
other than Lender. Buyer expressly agrees that it has read, approved and will 
comply with and be bound by all of the terms, conditions, and provisions 
contained in the Loan Documents. Buyer specifically agrees that if the Note 
is recourse, Lender's remedies shall not in any respect or extent be limited 
solely to the Property or any other collateral securing the Loan. 
 
         Buyer hereby authorizes Lender to file one or more new financing 
statements, or amendments to existing financing statements, covering fixtures 
and personal property collateral included in the Property and covered by the 
security agreement contained in the Loan Documents, without signature of Buyer 
where permitted by law. Buyer hereby confirms that it grants Lender a security 
interest in all fixtures and personal property collateral described in the Loan 
Documents. 
 
         7.       Environmental Matters. Buyer agrees, at its sole cost 
                  --------------------- 
and expense, to keep or cause the Property to be kept free of any hazardous, 
toxic or infectious substance, material, gas or waste, including, without 
limitation, asbestos, petroleum products and underground storage tanks, which is 
or becomes regulated by any governmental authority with jurisdiction over the 
Property or Buyer, or which has been identified as a toxic cancer-causing, or 
other hazardous substance (collectively the "Hazardous Materials"), and to 
                                             ------------------- 
remove or take remedial action with regard to any Hazardous Materials released 
into the environment at, on or near the Property, provided that: 
 
                  (a)  Any such removal or remedial action shall be 
                       undertaken in a manner so as to minimize any impact 
                       on tenants of the Property. 
 
                  (b)  Buyer shall indemnify Lender for any action taken by 
                       Buyer to comply with this requirement. 
 
                  (c)  In the event Buyer fails to fully comply with this 
                       requirement and fails to cure such failure within 30 
                       days after Lender gives written notice to Buyer, 
                       Lender may, at its sole option, declare the Loan 
                       immediately due and payable and/or cause the 
                       Hazardous Materials to be removed from the Property 
                       and add all costs incurred in affecting the removal 
                       to the balance of the Loan. Buyer grants to Lender 
                       and its agents and employees access to the Property 
                       and the license to remove such Hazardous Materials. 
 
                  (d)  All representations and warranties of Buyer set forth 
                       herein are in addition to and not in lieu of the New 
                       Environmental Indemnity, referred to above. 
 
         8.       Environmental Indemnification. Supplementing the terms of the 
                  ----------------------------- 
Loan Documents, Buyer acknowledges and agrees that it will reimburse, defend, 
indemnify and hold Lender, its officers, agents, loan servicers and employees 
harmless from and against any and all liabilities, claims, damages, penalties, 
expenditures, losses or charges (including, but not limited to, all costs of 
investigation, monitoring, legal fees, remedial response, removal, restoration 
or permit acquisition) which may now or in the future be undertaken, suffered, 
paid, awarded, assessed or otherwise incurred as a result of: 
 
                  (a)  any Hazardous Materials existing on, in, above or 
                       under the Property at the time of execution of this 
                       Agreement or at any time in the future; 
 
                  (b)  any investigation, monitoring, cleanup, removal, 
                       restoration, remedial response or remedial work 
                       undertaken with regard to Hazardous Materials on, in, 
                       above or under the Property. 
 
         All representations, warranties, covenants, agreements and indemnities 
of Buyer in Section 7 and/or Section 8 hereof shall not be affected by any 
investigation by or on behalf of Lender or by any information Lender may have or 
obtain with respect thereto, and are in addition to and not in lieu of the New 
Environmental Indemnity referred to above executed by Buyer and Buyer's 



Principal being delivered to Lender at the Closing. 
 
         9.       No Representations of Lender. The parties hereto agree that 
                  ---------------------------- 
(a) Lender has made no representations or warranties, either express or implied 
regarding the Property and has no responsibility whatsoever with respect to the 
Property, its condition, or its use, occupancy or status, and (b) no claims 
relating to the Property, its condition, or its use, occupancy or status, will 
be asserted against Lender or its agents, employees, professional consultants, 
affiliated entities, successors or assigns, either affirmatively or as a 
defense. 
 
         10.      Modification of Loan Documents. Commencing with the 
                  ------------------------------ 
installment payment due on June 1, 2005, the scheduled monthly payment under 
Section 2 of the TILC Agreement is increased from the original payment of 
$8,334.00 to a payment of $15,000.00, and the Maximum Escrow Amount in Section 
24.(a) of the CIE Agreement is increased from $50,628.00 to $78,000.00. 
 
         11.      Seller's Representations and Warranties. Seller hereby 
                  --------------------------------------- 
represents and warrants that: 
 
                  (a)  Seller is the owner of the Property and is duly 
                       authorized to execute, deliver and perform this 
                       Agreement. 
 
                  (b)  Any court or third-party approvals necessary for 
                       Seller to enter into this Agreement have been 
                       obtained. 
 
                  (c)  The entities and/or persons executing this Agreement 
                       on behalf of Seller are duly authorized to execute 
                       and deliver this Agreement. 
 
                  (d)  This Agreement and the Loan Documents are in full 
                       force and effect and the transactions contemplated 
                       therein constitute valid and binding obligations of 
                       Seller, enforceable against Seller in accordance with 
                       their terms, and have not been modified either orally 
                       or in writing. 
 
                  (e)  Lender has not waived any requirements of the Loan 
                       Documents nor any of Lender's rights thereunder. 
 
                  (f)  There is no existing Event of Default or event or 
                       condition that, with the giving of notice or passage 
                       of time or both, would constitute an Event of 
                       Default. 
 
                  (g)  All taxes and assessments applicable to the Property 
                       that are due and payable as of the Closing have been 
                       paid. 
 
                  (h)  The next payment for real property taxes applicable 
                       to the Property is due on or before October 1, 2005. 
 
                  (i)  All representations and warranties in the Purchase 
                       Agreement are true and correct. 
 
                  (j)  All representations and warranties referred to herein 
                       shall be true as of the date of this Agreement and 
                       Closing and shall survive Closing. 
 
Lender is entitled to rely, and has relied, upon these representations and 
warranties in the execution and delivery of this Agreement and all other 
documents and instruments executed and delivered by Lender in connection with 
this Agreement. 
 
         12.      Buyer's Representations and Warranties. Buyer hereby 
                  -------------------------------------- 
represents and warrants that: 
 
                  (a)  Buyer is duly authorized to execute, deliver and 
                       perform this Agreement. 
 
                  (b)  Any court or third-party approvals necessary for 
                       Buyer to enter into this Agreement have been 
                       obtained. 
 
                  (c)  The entities and/or persons executing this Agreement 
                       on behalf of Buyer are duly authorized to execute and 
                       deliver this Agreement. 
 
                  (d)  This Agreement, the New Environmental Indemnity, the 
                       New Borrower's Certificate, the Management Assignment 
                       and the Loan Documents are in full force and effect 
                       and the transactions contemplated therein constitute 
                       valid and binding obligations of Buyer, enforceable 
                       against Buyer in accordance with their terms and have 
                       not been modified either orally or in writing. 
 
                  (e)  There is no existing Event of Default or event or 
                       condition that, with the giving of notice or passage 
                       of time or both, would constitute an Event of 



                       Default. 
 
                  (f)  All taxes and assessments applicable to the Property 
                       that are due and payable as of the Closing have been 
                       paid. 
 
                  (g)  The next payment for real property taxes applicable 
                       to the Property is due on or before October 1, 2005. 
 
                  (h)  All representations and warranties in the Purchase 
                       Agreement are true and correct. 
 
                  (i)  There is no bankruptcy, receivership or insolvency 
                       proceeding pending or threatened against Buyer. 
 
                  (j)  Buyer does not have any intention to do any of the 
                       following prior to the Closing or within the 180 days 
                       following the Closing: (i) seek entry of any order 
                       for relief as debtor and a proceeding under the Code 
                       (hereinafter defined), (ii) seek consent to or not 
                       contest the appointment of a receiver or trustee for 
                       itself or for all or any part of its property, (iii) 
                       file a petition seeking relief under any bankruptcy, 
                       arrangement, reorganization or other debtor relief 
                       laws, or (iv) make a general assignment for the 
                       benefit of its creditors. 
 
                  (k)  All of the Required Insurance is in full force and 
                       effect, with all required premiums paid, and contains 
                       the required Mortgagee's Clause. 
 
                  (l)  All representations and warranties referred to herein 
                       shall be true as of the date of this Agreement and 
                       Closing and shall survive Closing. 
 
Lender is entitled to rely, and has relied, upon these representations and 
warranties in the execution and delivery of this Agreement and all other 
documents and instruments executed and delivered by Lender in connection with 
this Agreement. 
 
         13.      Buyer's Principal's Representations and Warranties. Buyer's 
                  -------------------------------------------------- 
Principal hereby represents and warrants that: 
 
                  (a)  Buyer's Principal is duly authorized to execute, 
                       deliver and perform this Agreement. 
 
                  (b)  Any court or third-party approvals necessary for 
                       Buyer's Principal to enter into this Agreement have 
                       been obtained. 
 
                  (c)  The entities and/or persons executing this Agreement 
                       on behalf of Buyer's Principal are duly authorized to 
                       execute and deliver this Agreement. 
 
                  (d)  This Agreement, the New Indemnity and the New 
                       Environmental Indemnity are in full force and effect 
                       and the transaction contemplated therein constitute 
                       valid and binding obligations of Buyer's Principal, 
                       enforceable against Buyer's Principal in accordance 
                       with their terms, and have not been modified either 
                       orally or in writing. 
 
                  (e)  There is no bankruptcy, receivership or insolvency 
                       proceeding pending or threatened against Buyer's 
                       Principal. 
 
                  (f)  Buyer's Principal does not have any intention to do 
                       any of the following prior to the Closing or within 
                       the 180 days following the Closing: (i) seek entry of 
                       any order for relief as debtor and a proceeding under 
                       the Code (hereinafter defined), (ii) seek consent to 
                       or not contest the appointment of a receiver or 
                       trustee for itself or for all or any part of its 
                       property, (iii) file a petition seeking relief under 
                       any bankruptcy, arrangement, reorganization or other 
                       debtor relief laws, or (iv) make a general assignment 
                       for the benefit of its creditors. 
 
                  (g)  All representations and warranties referred to herein 
                       shall be true as of the date of this Agreement and 
                       Closing and shall survive Closing. 
 
Lender is entitled to rely, and has relied, upon these representations and 
warranties in the execution and delivery of this Agreement and all other 
documents and instruments executed and delivered by Lender in connection with 
this Agreement. 
 
         14.      Release of Seller and Seller's Principal. Lender hereby 
                  ---------------------------------------- 
releases Seller and Seller's Principal from all liability and obligations under 
the Loan Documents arising from and after the Closing, including, but not 
limited to, repayment of the Loan, but excepting, without limitation (i) any 
environmental or other damage to the Property occurring prior to the Closing, 
(ii) any obligations arising from the Purchase Agreement, (iii) any liability 



related to or arising from Seller's or Seller's Principal's acts or omissions 
occurring prior to the Closing, and (iv) any liability related to or arising 
from fraudulent or tortious conduct, including intentional misrepresentation of 
financial data presented to Lender. 
 
         15.      Release of Lender. Seller and Seller's Principal for 
                  ----------------- 
themselves and for their agents, employees, representatives, officers, 
directors, general partners, limited partners, joint shareholders, 
beneficiaries, trustees, administrators, subsidiaries, affiliates, employees, 
servants and attorneys (collectively, the "Seller Releasing Parties") jointly 
                                           ------------------------ 
and severally release and forever discharge Lender and Midland Loan Services, 
Inc., and their respective successors, assigns, partners, directors, officers, 
employees, agents, attorneys, administrators, trustees, subsidiaries, 
affiliates, beneficiaries, shareholders and representatives from all 
liabilities, obligations, costs, expenses, claims and damages, at law or in 
equity, known or unknown, which any of the Seller Releasing Parties may now or 
hereafter hold or claim to hold under common law or statutory right, arising in 
any manner out of the Property, the Loan, any of the Loan Documents or any of 
the documents, instruments or any other transactions relating thereto or the 
transactions contemplated thereby. Without limiting the generality of the 
foregoing, this release shall include the following matters:  (a) all aspects 
of this Agreement and the Loan Documents, any negotiations, demands or requests 
with respect thereto, and (b) Lender's exercise or attempts to exercise any of 
its rights under this Agreement, any of the Loan Documents, at law or in equity. 
The Seller Releasing Parties agree that this release is a full, final and 
complete release and that it may be pleaded as an absolute bar to any or all 
suit or suits pending or which may thereafter be filed or prosecuted by any of 
the Seller Releasing Parties, or anyone claiming by, through or under any of the 
Seller Releasing Parties. The Seller Releasing Parties agree that this release 
is binding upon each of them and their respective agents, employees, 
representatives, officers, directors, general partners, limited partners, joint 
shareholders, beneficiaries, trustees, administrators, subsidiaries, affiliates, 
employees, servants and attorneys. 
 
         Buyer and Buyer's Principal, for themselves and for their agents, 
employees, representatives, officers, directors, general partners, limited 
partners, joint shareholders, beneficiaries, trustees, administrators, 
subsidiaries, affiliates, employees, servants and attorneys (collectively, the 
"Buyer Releasing Parties") jointly and severally release and forever discharge 
 ----------------------- 
Lender and Midland Loan Services, Inc., and their respective successors, 
assigns, partners, directors, officers, employees, agents, attorneys, 
administrators, trustees, subsidiaries, affiliates, beneficiaries, shareholders 
and representatives from all liabilities, obligations, costs, expenses, claims 
and damages, at law or in equity, known or unknown, which arise out of any 
matters occurring prior to the Closing in connection with the transactions 
contemplated hereby. The Buyer Releasing Parties agree that this release is a 
full, final and complete release and that it may be pleaded as an absolute bar 
to any or all suit or suits pending or which may thereafter be filed or 
prosecuted by any of the Buyer Releasing Parties, or anyone claiming by, through 
or under any of the Buyer Releasing Parties. The Buyer Releasing Parties agree 
that this release is binding upon each of them and their respective agents, 
employees, representatives, officers, directors, general partners, limited 
partners, joint shareholders, beneficiaries, trustees, administrators, 
subsidiaries, affiliates, employees, servants and attorneys. 
 
         16.      Ratification and Confirmation of the Loan. Buyer agrees to 
perform each and every obligation under the Loan Documents, as specifically 
modified by this Agreement, in accordance with their respective terms and 
conditions. Buyer ratifies, affirms, reaffirms, acknowledges, confirms and 
agrees that the Loan Documents, as specifically modified by this Agreement, 
remain in full force and effect and represent legal, valid and binding 
obligations of Buyer, enforceable against Buyer in accordance with their terms. 
Buyer agrees that this Agreement does not diminish, impair, release or 
relinquish the liens, powers, titles, security interests and rights securing or 
guaranteeing payment of the Loan, including the validity or first priority of 
the liens and security interests encumbering the Property granted Lender by the 
Loan Documents. 
 
         At all times Buyer shall comply with all terms of the Loan Documents, 
including without limitation, the insurance requirements of the Loan Documents. 
Although Lender may accept certain evidence of insurance for purposes of closing 
the Assumption, the Lender or its servicer may at any time and from time to time 
request additional insurance information from Buyer to ensure or monitor Buyer's 
compliance with the insurance provisions of the Loan Documents and may request 
that Buyer provide such coverages as Lender or its servicer may require 
consistent with the terms of the Loan Documents. By entering into this 
Agreement, Lender specifically does not waive or modify any of the insurance 
requirements under the Loan Documents nor any of the remedies provided therein 
for failure to secure such required insurance coverage. 
 
         17.           Nonwaiver. The parties hereto acknowledge and agree that 
                       --------- 
(a) any performance or non-performance of the Loan Documents prior to the date 
of this Agreement does not affect or diminish Lender's ability to require future 
compliance with the Loan Documents, and (b) in the future, Lender will require 
strict compliance with and performance of the Loan Documents. Nothing contained 
herein shall be construed as a waiver of any of Lender's rights or remedies with 
respect to any default under this Agreement or any Loan Document. 
 
         18.           Bankruptcy of Buyer or Buyer's Principal. Buyer covenants 
                       ---------------------------------------- 
and agrees that in the event Buyer shall (i) file any petition with any 



bankruptcy court or be the subject of any petition under the United States 
Bankruptcy Code (11 U.S.C. ss.101 et seq., the "Code"), (ii) file or be the 
                                  ------        ---- 
subject of any petition seeking any reorganization, arrangement, composition, 
readjustment, liquidation, dissolution, or similar relief under any present or 
future federal or state act or law relating to bankruptcy, insolvency, or other 
relief for debtors, (iii) have sought or consented to or acquiesced in the 
appointment of any trustee, receiver, conservator, or liquidator, or (iv) be the 
subject of any order, judgment, or decree entered by any court of competent 
jurisdiction approving a petition filed against such party for any 
reorganization, arrangement, composition, readjustment, liquidation, 
dissolution, or similar relief under any present or future federal or state act 
or law relating to bankruptcy, insolvency, or relief for debtors, Lender shall 
thereupon be entitled, and Buyer irrevocably consents, to the entry of an order 
by a bankruptcy court granting to Lender relief from any automatic stay imposed 
by Section 362 of the Code, or otherwise, on or against the exercise of the 
rights and remedies otherwise available to Lender as provided in the Loan 
Documents, this Agreement or as otherwise provided by law or in equity, and 
Buyer irrevocably waives its right to object to, attempt to enjoin or otherwise 
interfere with such relief and the exercise and enforcement by Lender of its 
rights and remedies following entry of such order. Without limiting the 
generality of the immediately preceding sentence, Buyer agrees that Lender will 
be entitled to and it consents to immediate relief from the automatic stay 
imposed by the Code to allow Lender to take any and all actions necessary, 
desirable or appropriate to enforce any rights Lender may have under the Loan 
Documents, including, but not limited to, the right to possession of the 
Property, collection of rents, and/or the commencement or continuation of an 
action to foreclose Lender's liens and security interests. Buyer further agrees 
that the filing of any petition for relief under the Code which postpones, 
prevents, delays or otherwise hinders Lender's efforts to collect the amounts 
due under the Note or to liquidate any of the collateral therefor shall be 
deemed to have been filed in bad faith and, therefore, shall be subject to 
prompt dismissal or conversion to a liquidation case under the Code upon motion 
therefor by Lender. Further, Buyer agrees that it will not seek, apply for or 
cause the entry of any order enjoining, staying, or otherwise prohibiting or 
interfering with Lender's obtaining an order granting relief from the automatic 
stay and enforcement of any rights which Lender may have under the Loan 
Documents, including, but not limited to, Lender's right to possession of the 
Property, collection of rents and/or the commencement or continuation of an 
action to foreclose Lender's liens and security interests under the Loan 
Documents. 
 
         Buyer's Principal covenants and agrees that in the event Buyer's 
Principal shall (i) file any petition with any bankruptcy court or be the 
subject of any petition under the Code, (ii) file or be the subject of any 
petition seeking any reorganization, arrangement, composition, readjustment, 
liquidation, dissolution, or similar relief under any present or future federal 
or state act or law relating to bankruptcy, insolvency, or other relief for 
debtors, (iii) have sought or consented to or acquiesced in the appointment of 
any trustee, receiver, conservator, or liquidator, or (iv) be the subject of any 
order, judgment, or decree entered by any court of competent jurisdiction 
approving a petition filed against such party for any reorganization, 
arrangement, composition, readjustment, liquidation, dissolution, or similar 
relief under any present or future federal or state act or law relating to 
bankruptcy, insolvency, or relief for debtors, Lender shall thereupon be 
entitled, and Buyer's Principal irrevocably consents, to the entry of an order 
by a bankruptcy court granting to Lender relief from any automatic stay imposed 
by Section 362 of the Code, or otherwise, on or against the exercise of the 
rights and remedies otherwise available to Lender as provided in the Loan 
Documents, this Agreement or as otherwise provided by law or in equity, and 
Buyer's Principal irrevocably waives its right to object to, attempt to enjoin 
or otherwise interfere with such relief and the exercise and enforcement by 
Lender of its rights and remedies following entry of such order. Without 
limiting the generality of the immediately preceding sentence, Buyer's Principal 
agrees that Lender will be entitled to and it hereby consents to immediate 
relief from the automatic stay imposed by the Code to allow Lender to take any 
and all actions necessary, desirable or appropriate to enforce any rights Lender 
may have under the Loan Documents, including, but not limited to, the right to 
possession of the Property, collection of rents, and/or the commencement or 
continuation of an action to foreclose Lender's liens and security interests. 
Buyer's Principal further agrees that the filing of any petition for relief 
under the Code which postpones, prevents, delays or otherwise hinders Lender's 
efforts to collect the amounts due under the Note or to liquidate any of the 
collateral therefor shall be deemed to have been filed in bad faith and, 
therefore, shall be subject to prompt dismissal or conversion to a liquidation 
case under the Code upon motion therefor by Lender. Further, Buyer's Principal 
agrees that it will not seek, apply for or cause the entry of any order 
enjoining, staying, or otherwise prohibiting or interfering with Lender's 
obtaining an order granting relief from the automatic stay and enforcement of 
any rights which Lender may have under the Loan Documents, including, but not 
limited to, Lender's right to possession of the Property, collection of rents 
and/or the commencement or continuation of an action to foreclose Lender's liens 
and security interests under the Loan Documents. 
 
         19.      Section 1031 Exchange. Buyer and Buyer's Principal informed 
                  --------------------- 
Lender that Buyer is acquiring the Property and assuming the Loan as part of a 
transaction which Buyer and Buyer's Principal anticipated will comply with the 
provisions of Section 1031 of the Internal Revenue Code allowing the deferment 
of any taxable gain or loss as the exchange of like kind property. Buyer and 
Buyer's Principal acknowledge that they have not relied on any advice, 
representations or statements of Lender or Midland Loan Services, Inc. or their 
respective employees or agents concerning the tax, legal or investment 
consequences of Buyer's acquisition of the Property and the assumption of the 
Loan, including, without limiting the generality of the foregoing, whether the 



acquisition of the Property and assumption of the Loan will comply with the 
requirements of Section 1031 of the Internal Revenue Code or whether the Buyer's 
and Buyer's Principal's investment in the Property is suitable, but instead 
Buyer and Buyer's Principal have obtained such tax, legal and investment advice 
as the effect of Buyer's acquisition of the Property and assumption of the Loan 
from their own legal and other financial advisors. 
 
         20.      Compliance with Interest Law. It is the intention of the 
                  ---------------------------- 
parties hereto to conform strictly to any present or future law which has 
application to the interest and other charges under the Loan Documents (the 
"Interest Law"). Accordingly, notwithstanding anything to the contrary in the 
 ------------ 
Loan Documents, the parties hereto agree that the aggregate amount of all 
interest or other charges taken, reserved, contracted for, charged or received 
under the Loan Documents or otherwise in connection with the Loan shall under no 
circumstances exceed the maximum amount of interest allowed by the Interest Law. 
If any excess interest is provided for in the Loan Documents, then any such 
excess shall be deemed a mistake and canceled automatically and, if theretofore 
paid, shall be credited against the indebtedness evidenced and secured by the 
Loan Documents (the "Indebtedness") (or if the Indebtedness shall have been paid 
                     ------------ 
in full, refunded by Lender), and the effective rate of interest under the Loan 
Documents shall be automatically reduced to the maximum effective contract rate 
of interest that Lender may from time to time legally charge under the then 
applicable Interest Law with respect to the Loan. To the extent permitted by the 
applicable Interest Law, all sums paid or agreed to be paid to Lender for the 
use, forbearance or detention of the Indebtedness shall be amortized, prorated, 
allocated and spread throughout the full term of the Loan. 
 
         21.      Further Assurances. The parties hereto agree to do any act or 
                  ------------------ 
execute any additional documents required by Lender, from time to time, to 
correct errors in the documenting of the Transfer and Assumption, to effectuate 
the purposes of this Agreement or to better assure, convey, assign, transfer, 
perfect or confirm unto Lender the property and rights intended to be given it 
in the Loan Documents. 
 
         22.      Liability. If any party hereto consists of more than one 
                  --------- 
person, the obligations and liabilities of each such person hereunder shall be 
joint and several. This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their respective successors and assigns forever. 
 
         23.      Severability. If any term, covenant or condition of this 
                  ------------ 
Agreement is held to be invalid, illegal or unenforceable in any respect, this 
Agreement shall be construed without such term, covenant or condition and the 
validity or enforceability of the remaining terms, covenants or conditions shall 
not in any way be affected. 
 
         24.      Applicable Law; Jurisdiction. This Agreement shall be governed 
                  ---------------------------- 
and construed in accordance with the laws of the state in which the Property is 
located. The parties hereto submit to personal jurisdiction in the state courts 
located in said state and the federal courts of the United States of America 
located in said state for the enforcement of any obligations hereunder and waive 
any and all personal rights under the law of any other state to object to 
jurisdiction within such state for the purposes of any action, suit, proceeding 
or litigation to enforce such obligations. 
 
         25.      No Restrictions on Performance. The execution and delivery of 
                  ------------------------------- 
this Agreement and compliance with the provisions hereof will not conflict with 
or constitute a breach of or a default under any agreement or other instrument 
to which any party hereto is a party or by which it is bound. 
 
         26.      Definitions. Unless the context clearly indicates a contrary 
                  ----------- 
intent or unless otherwise specifically provided herein, words used in this 
Agreement (including pronouns) shall include the corresponding masculine, 
feminine or neuter forms, and the singular form such words shall include the 
plural and vice versa. The words "included", "includes" and "including" shall 
each be deemed to be followed by the phrase, "without limitation." The words 
"herein", "hereby", "hereof", and "hereunder" shall each be deemed to refer to 
this entire Agreement and not to any particular paragraph, article or section 
hereof. Not withstanding the foregoing, if any law is amended so as to broaden 
the meaning of any term defined in it, such broader meaning shall apply 
subsequent to the effective date of such amendment. Where a defined term derives 
its meaning from a statutory reference, any regulatory definition is broader 
than the statutory reference and any reference or citation to a statute or 
regulation shall be deemed to include any amendments to that statute or 
regulation and judicial and administrative interpretations of it. 
 
         27.      Securities Act of 1933. Neither Seller, Buyer, Seller's 
                  ---------------------- 
Principal, Buyer's Principal nor any agent acting for any of them has offered 
the Note or any similar obligation for sale to or solicited any offers to buy 
the Note or any similar obligation from any person or party other than Lender, 
and neither Seller, Buyer, Seller's Principal, Buyer's Principal, nor any agent 
acting for any of them will take any action which would subject the sale of the 
Note to the provisions of Section 5 of the Securities Act of 1933, as amended. 
 
         28.      Compliance with ERISA. As of the date of this Agreement, 
                  --------------------- 



neither Seller, Buyer, Seller's Principal nor Buyer's Principal maintains any 
employee benefit plan which requires compliance with ERISA. If at any time 
Seller, Buyer or Principal shall institute any employee benefit plans, they 
shall at all times comply with the requirements of ERISA. 
 
         29.      Sole Discretion of Lender. Wherever pursuant to this Agreement 
                  ------------------------- 
Lender exercises any right given to it to approve or disapprove, or any 
arrangement or term is to be satisfactory to Lender, Lender's decision to 
approve or disapprove or to decide that arrangements or terms are satisfactory 
or not satisfactory shall be in the sole and absolute discretion of Lender and 
shall be final and conclusive, except as may be otherwise expressly and 
specifically provided herein. 
 
         30.      Headings, Etc. The headings and captions of various paragraphs 
                  ------------- 
of this Agreement are for convenience of reference only and are not to be 
construed as defining or limiting, in any way, the scope or intent of the 
provisions hereof. 
 
         31.      Counterparts. This Agreement may be executed in any number of 
                  ------------ 
counterparts, each of which shall be deemed to be an original and all of which 
when taken together shall constitute one and the same Agreement. 
 
         32.      Integration, Survival. This Agreement and the Loan Documents 
                  --------------------- 
embody the entire agreement by and between the parties hereto with respect to 
the Loan, and any and all prior correspondence, discussions or negotiations are 
deemed merged therein. Except as otherwise specifically provided herein, all 
obligations of any party contained in this Agreement or the Loan Documents shall 
survive the Closing, and Lender hereby preserves all of its rights against all 
persons or entities and all collateral securing the Loan, including, without 
limitation, the Property. 
 
         33.      No Oral Change. This Agreement, and any provisions hereof, may 
                  -------------- 
not be modified, amended, waived, extended, changed, discharged or terminated 
orally or by any act or failure to act on the part of any party hereto, but only 
by an agreement in writing signed by the party against whom enforcement of any 
modification, amendment, waiver, extension, change, discharge or termination is 
sought. 
 
         34.      Notices. Except as otherwise specified herein, any notice, 
                  ------- 
consent, request or other communication required or permitted hereunder shall be 
in writing and shall be deemed properly given if delivered in accordance with 
the notice requirements contained in the Loan Documents using the address for a 
party hereto set forth at the top of the first page of this Agreement. 
 
         35.      Subordination of Management Fees. After the Transfer and 
                  -------------------------------- 
Assumption, the Property will be managed by Agent for a monthly fee in an amount 
not to exceed three percent (3%) of gross rents received (the "Management 
                                                               ---------- 
Fees"). Payment of the Management Fees is hereby and shall at all times continue 
- ---- 
to be subject and unconditionally subordinate in all respects in lien and 
payment to any operating expenses of the Property, including all payments due 
under the Loan Documents. 
 
         36.      WAIVER OF JURY TRIAL. THE PARTIES HERETO KNOWINGLY, 
                  -------------------- 
VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY 
IN RESPECT OF ANY LITIGATION BASED ON THE LOAN OR ARISING OUT OF, UNDER OR IN 
CONNECTION WITH THIS AGREEMENT OR THE LOAN DOCUMENTS, OR ANY COURSE OF CONDUCT, 
COURSE OF DEALING, STATEMENT (WHETHER VERBAL OR WRITTEN) OR ACTION OF ANY PARTY 
HERETO. THIS PROVISION IS A MATERIAL INDUCEMENT FOR LENDER'S CONSENT TO THE 
TRANSFER AND ASSUMPTION. 
 
         IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed by their duly authorized representatives as of the day, month and year 
first above written. 
 
 
                                  SELLER: 
 
                                  Deer Valley Financial Center, LLC, 
                                  an Arizona limited liability company 
 
                                  By: Hannay Investment Properties, Inc., 
                                      an Arizona corporation 
                                      Manager 
 
                                      By: /s/ R. Craig Hannay 
                                          --------------------------------- 
                                          R. Craig Hannay 
                                          President 
 
                                  Date: 
                                        ----------------------------- 
                                  Tax ID 20-0115681 
 
 
 



                                  [Signatures continued on next page] 
 
 
                                  Huntington Company, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By: Hannay Investment Properties, Inc., 
                                      an Arizona corporation 
                                      Manager 
 
                                      By: /s/ R. Craig Hannay 
                                          --------------------------------- 
                                          R. Craig Hannay 
                                          President 
 
                                  Date: 
                                        ----------------------------- 
                                  Tax ID 86-0723187 
 
 
                                  Geneva Company, L.L.C., 
                                  an Arizona limited liability company 
 
                                  By: Hannay Investment Properties, Inc., 
                                      an Arizona corporation 
                                      Manager 
 
                                      By: /s/ R. Craig Hannay 
                                          --------------------------------- 
                                          R. Craig Hannay 
                                          President 
 
                                  Date: 
                                        ----------------------------- 
                                  Tax ID 86-0733848 
 
 
                                  Metzger Deer Valley, LLC, 
                                  a Delaware limited liability company 
 
                                  By: Metzger Family of Saratoga, LLC, 
                                      a New York limited liability company 
                                      Sole Member 
 
                                      By: /s/ Irving L. Metzger 
                                          --------------------------------- 
                                          Irving L. Metzger 
                                          Managing Member 
 
                                  Date: 
                                        ----------------------------- 
                                  Tax ID 77-0608616 
 
 
 
                                  SELLER'S PRINCIPAL: 
 
                                  /s/ R. Craig Hannay 
                                  --------------------------------- 
                                  R. Craig Hannay 
 
                                  Date: 
                                        ----------------------------- 
 
 
 
                                  BUYER: 
 
                                  A&B Deer Valley LLC, 
                                  a Delaware limited liability company 
 
                                  By: A & B Properties, Inc., 
                                      a Hawaii corporation 
                                      Manager 
 
                                      By: /s/ R. K. Sasaki 
                                          --------------------------------- 
                                      Print Name: R. K. Sasaki 
                                      Its: President 
 
 
                                      By: /s/ Paul Hallin 
                                          --------------------------------- 
                                      Print Name: Paul Hallin 
                                      Its: Senior Vice President 
 
                                  Date: 
                                        ----------------------------- 
                                  Tax ID 99-0032630 
 
 
 
                                  [Signatures continued on next page] 
 
 



 
 
                                  ABP Deer Valley LLC, 
                                  a Delaware limited liability company 
 
                                  By: A & B Properties, Inc., 
                                      a Hawaii corporation 
                                      Manager 
 
                                      By: /s/ R. K. Sasaki 
                                          --------------------------------- 
                                      Print Name: R. K. Sasaki 
                                      Its: President 
 
 
                                      By: /s/ Paul Hallin 
                                          --------------------------------- 
                                      Print Name: Paul Hallin 
                                      Its: Senior Vice President 
 
                                  Date: 
                                        ----------------------------- 
                                  Tax ID 99-0070429 
 
 
                                  WDCI Deer Valley LLC, 
                                  a Delaware limited liability company 
 
                                  By: A & B Properties, Inc., 
                                      a Hawaii corporation 
                                      Manager 
 
                                      By: /s/ R. K. Sasaki 
                                          --------------------------------- 
                                      Print Name: R. K. Sasaki 
                                      Its: President 
 
 
                                      By: /s/ Paul Hallin 
                                      Print Name: Paul Hallin 
                                      Its: Senior Vice President 
 
                                  Date: 
                                        ----------------------------- 
                                  Tax ID 99-0143448 
 
 
 
                                  [Signatures continued on next page] 
 
 
 
 
                                  BUYER'S PRINCIPAL: 
 
                                  Alexander & Baldwin, Inc., 
                                  a Hawaii corporation 
 
                                  By: /s/ N. N. S. Chun 
                                      --------------------------------- 
                                  Print Name: N. N. S. Chun 
                                  Its: Vice President 
 
 
                                  By: /s/ Alyson J. Nakamura 
                                      --------------------------------- 
                                  Print Name: Alyson J. Nakamura 
                                  Its: Secretary 
 
                                  Date: 
                                        ------------------------------- 
                                  Tax ID #:  99-0032630 
 
 
 
                                  LENDER: 
 
                                  Wells Fargo Bank N.A., formerly known as Wells 
                                  Fargo Bank Minnesota, N.A. as trustee for the 
                                  registered holders of Credit Suisse First 
                                  Boston Mortgage Securities Corp., Commercial 
                                  Mortgage Pass-Through Certificates, 
                                  Series 2003-C5 
 
                                  By: Midland Loan Services, Inc., 
                                      a Delaware corporation, 
                                      Attorney-in-Fact 
 
                                      By: /s/ Brad Hauger 
                                          --------------------------------- 
                                      Print Name: Brad Hauger 
                                      Its: Senior Vice-President 
 
 
 



 
 
 
                                ACKNOWLEDGEMENTS 
                                ---------------- 
 
 
 
 



 
 
 
STATE OF ARIZONA       ) 
                       )ss 
COUNTY OF MARICOPA     ) 
 
         On this the 6th day of June, 2005, before me, the undersigned Notary 
Public, personally appeared R. Craig Hannay, who acknowledged himself to be the 
President of Hannay Investment Properties, Inc., an Arizona corporation, the 
Manager of Deer Valley Financial Center, LLC, an Arizona limited liability 
company, and that he, as such President, being authorized so to do, executed the 
foregoing instrument for the purposes therein contained, by signing the name of 
such corporation, by himself as such President. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
                                      /s/ Neil C. Moffett 
                                      -------------------------- 
                                      Notary Public 
 
My Commission Expires: July 24, 2007 
 
 
 
STATE OF ARIZONA       ) 
                       )ss 
COUNTY OF MARICOPA     ) 
 
         On this the 6th day of June, 2005, before me, the undersigned Notary 
Public, personally appeared R. Craig Hannay, who acknowledged himself to be the 
President of Hannay Investment Properties, Inc., an Arizona corporation, the 
Manager of Hunting Company, L.L.C. an Arizona limited liability company, and 
that he, as such President, being authorized so to do, executed the foregoing 
instrument for the purposes therein contained, by signing the name of such 
corporation, by himself as such President. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
                                      /s/ Neil C. Moffett 
                                      -------------------------- 
                                      Notary Public 
 
My Commission Expires: July 24, 2007 
 



 
 
 
 
STATE OF ARIZONA       ) 
                       )ss 
COUNTY OF MARICOPA     ) 
 
         On this the ___ day of June, 2005, before me, the undersigned Notary 
Public, personally appeared R. Craig Hannay, who acknowledged himself to be the 
President of Hannay Investment Properties, Inc., an Arizona corporation, the 
Manager of Geneva Company, L.L.C., an Arizona limited liability company, and 
that he, as such President, being authorized so to do, executed the foregoing 
instrument for the purposes therein contained, by signing the name of such 
corporation, by himself as such President. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
                                      /s/ Neil C. Moffett 
                                      -------------------------- 
                                      Notary Public 
 
My Commission Expires: July 24, 2007 
 
 
 
STATE OF NEW YORK      ) 
                       )ss 
COUNTY OF SARATOGA     ) 
 
         On this the 2nd day of June, 2005, before me, the undersigned Notary 
Public, personally appeared Irving L. Metzger, who acknowledged himself to be 
the Managing Member of Metzger Family of Saratoga, LLC, a New York limited 
liability company, the sole Member of Metzger Deer Valley, LLC, a Delaware 
limited liability company, and that he, as such Managing Member, being 
authorized so to do, executed the foregoing instrument for the purposes therein 
contained, by signing the name of such limited liability company, by himself as 
such Managing Member. 
 
         IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
 
                                      /s/ Robert L. Katzman 
                                      -------------------------- 
                                      Notary Public 
 
My Commission Expires: 
3/5/06 
 
 



 
 
 
STATE OF ARIZONA       ) 
                       ) ss. 
COUNTY OF MARICOPA     ) 
 
         The foregoing instrument was acknowledged before me this 6th day of 
June, 2005, by R. Craig Hannay, an individual. 
 
 
                                      /s/ Neil C. Moffett 
                                      -------------------------- 
                                      Notary Public 
 
My Commission Expires: July 24, 2007 
 
 
 
STATE OF HAWAII        ) 
                       ) ss. 
COUNTY OF HONOLULU     ) 
 
         On this 2nd day of June, 2005, before me personally appeared R. K. 
Sasaki, to me personally known, who being by me duly sworn, did say 
that he is the President of A & B Properties, Inc, a Hawaii corporation, the 
Manager of A&B Deer Valley LLC, a Delaware limited liability company, and that 
the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said R. K. Sasaki acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 



 
 
 
STATE OF HAWAII                                 ) 
                                                ) ss. 
COUNTY OF HONOLULU                              ) 
 
         On this 2nd day of June, 2005, before me personally appeared Paul 
Hallin, to me personally known, who being by me duly sworn, did say 
that he is the Senior Vice President of A & B Properties, Inc, a Hawaii 
corporation, the Manager of A&B Deer Valley LLC, a Delaware limited liability 
company, and that the instrument was signed and sealed in behalf of the Hawaii 
corporation by authority of its Board of Directors, and said Paul Hallin 
acknowledged the instrument to be the free act and deed of the corporation and 
of the limited liability company. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 
 
 
 
 
 
 



 
 
 
STATE OF HAWAII        ) 
                       ) ss. 
COUNTY OF HONOLULU     ) 
 
         On this 2nd day of June, 2005, before me personally appeared R. K. 
Sasaki, to me personally known, who being by me duly sworn, did say 
that he is the President of A & B Properties, Inc, a Hawaii corporation, the 
Manager of ABP Deer Valley LLC, a Delaware limited liability company, and that 
the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said R. K. Sasaki acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 



 
 
 
STATE OF HAWAII        ) 
                       ) ss. 
COUNTY OF HONOLULU     ) 
 
         On this 2nd day of June, 2005, before me personally appeared Paul 
Hallin, to me personally known, who being by me duly sworn, did say 
that he is the Senior Vice Presidnt of A & B Properties, Inc, a Hawaii 
corporation, the Manager of ABP Deer Valley LLC, a Delaware limited liability 
company, and that the instrument was signed and sealed in behalf of the Hawaii 
corporation by authority of its Board of Directors, and said Paul Hallin 
acknowledged the instrument to be the free act and deed of the corporation and 
of the limited liability company. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 
 



 
 
 
STATE OF HAWAII        ) 
                       ) ss. 
COUNTY OF HONOLULU     ) 
 
         On this 2nd day of June, 2005, before me personally appeared R. K. 
Sasaki, to me personally known, who being by me duly sworn, did say 
that he is the President of A & B Properties, Inc, a Hawaii corporation, the 
Manager of WDCI Deer Valley LLC, a Delaware limited liability company, and that 
the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said R. K. Sasaki acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 
 



 
 
 
STATE OF HAWAII        ) 
                       ) ss. 
COUNTY OF HONOLULU     ) 
 
         On this 2nd day of June, 2005, before me personally appeared Paul 
Hallin, to me personally known, who being by me duly sworn, did say 
that he is the Senior Vice President of A & B Properties, Inc, a Hawaii 
corporation, the Manager of WDCI Deer Valley LLC, a Delaware limited liability 
company, and that the instrument was signed and sealed in behalf of the Hawaii 
corporation by authority of its Board of Directors, and said Paul Hallin 
acknowledged the instrument to be the free act and deed of the corporation and 
of the limited liability company. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 
 
STATE OF HAWAII        ) 
                       ) ss. 
COUNTY OF HONOLULU     ) 
 
         On this 2nd day of June, 2005, before me personally appeared 
N. N. S. Chun, to me personally known, who being by me duly sworn, did say that 
he is the Vice President of Alexander & Baldwin, Inc., a Hawaii corporation, 
and that the instrument was signed and sealed in behalf of the Hawaii 
corporation by authority of its Board of Directors, and said N. N. S. Chun 
acknowledged the instrument to be the free act and deed of the corporation. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 



 
 
 
STATE OF HAWAII        ) 
                       ) ss. 
COUNTY OF HONOLULU     ) 
 
         On this 2nd day of June, 2005, before me personally appeared Alyson 
J. Nakamura, to me personally known, who being by me duly sworn, did say that 
he is the Secretary of Alexander & Baldwin, Inc., a Hawaii corporation, and 
that the instrument was signed and sealed in behalf of the Hawaii corporation 
by authority of its Board of Directors, and said Alyson J. Nakamura 
acknowledged the instrument to be the free act and deed of the corporation. 
 
         Given under my hand and official seal this 2nd day of June, 2005. 
 
                                   /s/ Cheryl A. Onishi 
                                   ----------------------------- 
SEAL                                   (Signature) 
 
                                       Cheryl A. Onishi 
                                   ----------------------------- 
                                       (Typed or printed name) 
 
                                   NOTARY PUBLIC in and for the State of Hawaii 
 
                                   My appointment expires April 17, 2009 
 
 
 
 
 
STATE OF KANSAS        ) 
                       )ss 
COUNTY OF JOHNSON      ) 
 
 
         This instrument was acknowledged before me on June 2, 2005, by Brad 
Hauger, Senior V.P. of Midland Loan Services, Inc., a Delaware corporation, 
as Attorney-in-Fact for Wells Fargo Bank N.A., formerly known as Wells Fargo 
Bank Minnesota, N.A. as trustee for the registered holders of Credit Suisse 
First Boston Mortgage Securities Corp., Commercial Mortgage Pass-Through 
Certificates, Series 2003-C5 
 
 
                                      /s/ Alisa Jefferson 
                                      ----------------------- 
                                      Print Name: Alisa Jefferson 
                                      Notary Public in and for said 
                                      County and State 
                                      My Appointment Expires: 12-2-2008 
 
 
 
 
 



 
 
 
                                    EXHIBIT A 
                                Legal Description 
                                ----------------- 
 
 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 
 
 



                                                           Loan No.: 94-0950186 
                             BORROWER'S CERTIFICATE 
                             ---------------------- 
 
         THIS BORROWER'S CERTIFICATE ("Certificate") is executed on June 6, 
2005, by the undersigned ("Borrower") in favor of Wells Fargo Bank N.A., 
                           -------- 
formerly known as Wells Fargo Bank Minnesota, N.A. as trustee for the registered 
holders of Credit Suisse First Boston Mortgage Securities Corp., Commercial 
Mortgage Pass-Through Certificates, Series 2003-C5 ("Lender"). 
                                                     ------ 
 
                                    RECITALS: 
                                    --------- 
 
         To induce Lender to permit Borrower to assume, pursuant to the Consent 
and Assumption Agreement With Release and Modification of Loan Documents (the 
"Assumption Agreement") executed contemporaneously herewith (the "Assumption"), 
 -------------------- 
the loan made September 18, 2003, by PNC Bank, National Association ("Original 
                                                                      -------- 
Lender"), to Deer Valley Financial Center, LLC, Huntington Company, L.L.C. and 
- ------ 
Geneva Company, L.L.C., each an Arizona limited liability company, and Metzger 
Deer Valley, LLC, a Delaware limited liability company (collectively, "Original 
                                                                       -------- 
Borrower") (the "Loan"), evidenced by a Promissory Note (the "Note") executed 
- --------         ----                                         ---- 
contemporaneously therewith by Original Borrower, as maker, and payable to the 
order of Original Lender, which Note is secured by the Deed of Trust, Security 
Agreement, Assignment of Leases and Rents and Fixture Filing ("Security 
                                                               -------- 
Instrument") encumbering the Property (hereinafter defined) and the Other 
- ---------- 
Security Documents (as defined in the Security Instrument), and which Note and 
Loan have been assigned to Lender, Borrower, in consideration of the Assumption, 
certifies, represents and warrants to Lender that as of the date record title of 
the Property is conveyed to Borrower: 
 
        1. Borrower is the owner of the real and personal property described in 
the Security Instrument (the "Property"), including without limitation, the real 
                              -------- 
property described in Exhibit A attached hereto and made a part hereof. Borrower 
                      --------- 
is the only person (other than Lender) who possesses any interest in the right 
to receive any payments due under the Leases (as defined in the Security 
Instrument). 
 
        2. The Property is now free of all liens, encumbrances and all other 
matters affecting title thereto except: (a) for those matters shown in the 
lender's title insurance policy issued to Lender insuring the lien of the 
Security Instrument; and (b) the financing statements described in Exhibit B 
                                                                   --------- 
attached hereto and made a part hereof. 
 
        3. All improvements located upon the Property have been fully completed 
and all costs and expenses of construction have been fully paid. Except current 
bills for minor maintenance and repair (none of which are overdue), complete 
and final payment has been made for all construction, repairs or new 
improvements made to the Property within the applicable period for filing lien 
claims in the state in which the real property encumbered by the Security 
Instrument is located. 
 
        4. Except as disclosed on Exhibit B, there are no chattel mortgages, 
                                  --------- 
conditional sales contracts, bills of sale, financing statements, retention of 
title agreements, security agreements or equipment or personal property leases 
affecting, or any unpaid bills related to, any portion of the Property, 
including without limitation, any fixtures, attachments, appliances, equipment, 
machinery and other articles attached to or located on or within the Property. 
 
        5. Except for the tenancy rights of tenants under the Leases (none of 
which tenants hold any unrecorded deeds, contracts or options to purchase all or 
any part of the Property), Borrower is in possession of the Property and there 
are no other persons, firms, corporations or entities having any right of 
possession of any of the Property under any lease, option, deed or other written 
instrument of any kind or character. 
 
        6. Borrower possesses all necessary approvals and authority to execute 
and deliver the Assumption Agreement and all other documents given in connection 
therewith. 
 
        7. Neither Borrower nor any managing member, general partner or similar 
controlling entity in Borrower is the subject of any pending: (a) petition in 
bankruptcy (voluntary or otherwise); (b) assignment for the benefit of 
creditors; (c) petition for the appointment of a receiver or trustee or seeking 
reorganization, arrangement, composition, extension or adjustment of any 
obligations of Borrower or any managing member, general partner or similar 
controlling entity in Borrower; or (d) other action or proceeding brought under 
any federal or state bankruptcy laws or any similar laws. There are no 
unsatisfied judgments against Borrower or any managing member, general partner 
or similar controlling entity in Borrower. 
 
        8. All financial statements and other financial information previously 
submitted to Lender by Borrower are true, correct and complete in all material 



respects and fairly present the financial condition of Borrower or the Property 
for the specified period(s) of time, and (except as disclosed to Lender in 
writing) no material adverse changes in the financial condition of either 
Borrower or the Property have occurred from the date of such financial 
statements and other financial information. 
 
        9. The Property is in good repair and free of any waste, defective 
condition or damage by fire or other cause which has not been repaired. The 
Property is not subject to any pending condemnation or eminent domain 
proceedings, and based upon Borrower's best knowledge, after diligent inquiry, 
no such condemnation or eminent domain proceedings are pending or threatened 
against any of the Property. 
 
        10. All premiums for any Policies (as defined in the Security 
Instrument) which became due and payable prior to the date of this Certificate 
have been paid, and the benefits of coverages provided pursuant to the Policies 
has not been materially impaired in any manner. 
 
        11. Borrower executed and delivered the Assumption Agreement and all 
other documents given in connection therewith for its own account and not as an 
agent, nominee or trustee for any other party or entity. No part of the proceeds 
of the Loan were used for the purposes of financing the construction or 
rehabilitation of the Property, for personal, family or household purposes, or 
for the purpose (whether immediate, incidental or ultimate) of "purchasing" or 
"carrying" any "margin security", as such terms are defined in Regulation G 
(12 C.F.R., Chapter II, Part 207) of the Board of Governors of the Federal 
Reserve System or for the purpose of reducing or retiring any indebtedness 
which was originally incurred for any such purpose. 
 
        12. Borrower has obtained all required inspections, licenses, permits, 
authorizations, certificates and approvals of all applicable governmental 
authorities and agencies for the use, occupancy and operation of the Property in 
accordance with the intended uses previously communicated to Lender in writing, 
including without limitation, certificates of occupancy and fire underwriter 
certificates. No notice has been received by Borrower that it has failed to 
obtain any such inspections, licenses, permits, authorizations, certificates and 
approvals. 
 
        13. Borrower has complied with, and the Property is in compliance with, 
all laws, statutes, rules, regulations, codes, ordinances and insurance 
requirements applicable to the Property (the "Applicable Laws") related to the 
                                              --------------- 
construction, use, occupancy or operation of the Property, including without 
limitation, those related to zoning, building, land use, the environment, 
pollution control, fire, health and safety. There are presently no pending 
actions or proceedings of any kind instituted by any governmental authority or 
agency against Borrower based upon any charge or complaint that any of the 
Property, or the operation thereof, is in material non-compliance with, or is 
being used, operated or occupied unlawfully or in violation of any of the 
Applicable Laws, and, as of the date hereof, no notice has been received by 
Borrower that any such action or proceeding is imminent or is being considered. 
 
        14. As of the date hereof, Borrower is: (a) in good standing in and is 
qualified to do business in the state of its organization; (b) in good standing 
in and is authorized to do business in the state in which the Property is 
located; and (c) a special purpose and single asset entity, which holds no 
material assets other than the Property, has no material debt other than the 
Loan (except for trade payables or accrued expenses in the ordinary course of 
business) and is engaged in no other business other than owning and operating 
the Property. Borrower (and the undersigned representative of Borrower, if any) 
represents that Borrower has full power, authority and legal right to perform 
its obligations pursuant to the Note, the Security Instrument, the Other 
Security Documents and the Assumption Agreement and all other documents given in 
connection therewith, and that the Note, the Security Instrument, the Other 
Security Documents and the Assumption Agreement and all other documents given in 
connection therewith constitute valid and binding obligations of Borrower. 
 
        15. Neither Borrower nor any person or entity owning a beneficial 
interest in Borrower is a "foreign person", "foreign corporation", "foreign 
partnership", "foreign trust", or "foreign estate" under the provisions of 
Section 1445 of the Internal Revenue Code. Borrower's federal taxpayer 
identification number is set forth immediately following its signature below. 
 
        16. The Property is located on a dedicated, public, all-weather road or 
has access to an irrevocable easement permitting ingress and egress, which 
ingress and egress complies with all applicable laws, ordinances and regulations 
and is adequate to service the Property. 
 
        17. The Property is serviced by all utilities necessary for the 
operation of the business currently conducted thereon (including natural gas, 
telephone, electric, public water and sanitary and storm sewer systems) which 
comply with all applicable laws, ordinances and regulations, and which are 
adequate to service the Property. 
 
        18. The Property has parking and other amenities necessary for the 
operation of the business currently conducted thereon which comply with all 
applicable laws, ordinances and regulations and are adequate to service the 
Property. 
 
        19. The Property is not relied upon by, and does not rely upon, any 
building or improvement not part of the Property to fulfill any zoning, building 
code or other governmental or municipal requirement for structural support or 
the furnishing of any essential building systems or utilities, except to the 
extent of any valid and existing reciprocal easement agreements shown in the 
title insurance policy insuring the lien of the Security Instrument. 



 
        20. This Certificate is made with the knowledge and intent that Lender 
will rely on the warranties, representations and certifications herein contained 
in permitting the Assumption. This Certificate shall inure to the benefit of 
Lender and any subsequent holder of the Note and beneficiary under the Security 
Instrument and shall be binding upon Borrower, its heirs, executors, 
administrators, successors and assigns and any subsequent owner of the Property. 
 
        21. This Certificate may be executed in any number of counterparts, each 
of which shall be deemed to be an original and all of which when taken together 
shall constitute one and the same Certificate. 
 
 
 

 
 
 
 
 
         IN WITNESS WHEREOF, Borrower has executed this Borrower's Certificate 
to be effective as of the day and year first above written. 
 
                                    "Borrower" 
 
                                    A&B DEER VALLEY LLC, 
                                    a Delaware limited liability company 
 
                                    By:      A & B Properties, Inc., 
                                             a Hawaii corporation 
                                             Manager 
 
                                             By: /s/ R. K. Sasaki 
                                                 ----------------------- 
                                             Print Name: R. K. Sasaki 
                                             Its: President 
 
 
                                             By: /s/ Paul W. Hallin 
                                                 ----------------------- 
                                             Print Name: Paul W. Hallin 
                                             Its: Vice President 
 
                                    Taxpayer ID No. 99-0032630 
 
 
 
                                    ABP DEER VALLEY LLC, 
                                    a Delaware limited liability company 
 
                                    By:      A & B Properties, Inc., 
                                             a Hawaii corporation 
                                             Manager 
 
                                             By: /s/ R. K. Sasaki 
                                                 ----------------------- 
                                             Print Name: R. K. Sasaki 
                                             Its: President 
 
 
                                             By: /s/ Paul W. Hallin 
                                                 ----------------------- 
                                             Print Name: Paul W. Hallin 
                                             Its: Vice President 
 
                                    Taxpayer ID No. 99-0070429 
 
 
 
                                    [Signatures continued on the next page] 



 
 
 
                                    WDCI DEER VALLEY LLC, 
                                    a Delaware limited liability company 
 
                                    By:      A & B Properties, Inc., 
                                             a Hawaii corporation 
                                             Manager 
 
                                             By: /s/ R. K. Sasaki 
                                                ----------------------- 
                                             Print Name: R. K. Sasaki 
                                             Its: President 
 
 
                                             By: /s/ Paul W. Hallin 
                                                 ----------------------- 
                                             Print Name: Paul W. Hallin 
                                             Its: Vice President 
 
                                    Taxpayer ID No. 99-0143448 
 
 



 
 
 
                                ACKNOWLEDGMENT(S) 
                                ----------------- 
 
 
 



 
 
 
STATE OF HAWAII              ) 
                             ) ss. 
COUNTY OF HONOLULU           ) 
 
         On this 2 day of June, 2005, before me personally appeared 
R. K. Sasaki, to me personally known, who being by me duly sworn, did say 
that he is the President of A & B Properties, Inc, a Hawaii corporation, the 
Manager of A&B Deer Valley LLC, a Delaware limited liability company, and that 
the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said President acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
         Given under my hand and official seal this 2 day of June, 2005. 
 
                                /s/ Suzanne K. McGuigan 
                                ------------------------------------------------ 
SEAL                                     (Signature) 
 
                                Suzanne K. McGuigan 
                                ------------------------------------------------ 
                                         (Typed or printed name) 
 
                                NOTARY PUBLIC in and for the State of Hawaii 
 
                                My appointment expires 2/18/09 
 
 
 
 
 



 
 
 
STATE OF HAWAII              ) 
                             ) ss. 
COUNTY OF HONOLULU           ) 
 
         On this 2 day of June, 2005, before me personally appeared Paul W. 
Hallin, to me personally known, who being by me duly sworn, did say 
that he is the Vice President of A & B Properties, Inc, a Hawaii corporation, 
the Manager of A&B Deer Valley LLC, a Delaware limited liability company, and 
that the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said Vice President acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
         Given under my hand and official seal this 2 day of June, 2005. 
 
                                /s/ Suzanne K. McGuigan 
                                ------------------------------------------------ 
SEAL                                     (Signature) 
 
                                Suzanne K. McGuigan 
                                ------------------------------------------------ 
                                         (Typed or printed name) 
 
                                NOTARY PUBLIC in and for the State of Hawaii 
 
                                My appointment expires 2/18/09 
 
 
 
 
 



 
 
 
STATE OF HAWAII              ) 
                             ) ss. 
COUNTY OF HONOLULU           ) 
 
         On this 2 day of June, 2005, before me personally appeared R. K. 
Sasaki, to me personally known, who being by me duly sworn, did say 
that he is the President of A & B Properties, Inc, a Hawaii corporation, the 
Manager of ABP Deer Valley LLC, a Delaware limited liability company, and that 
the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said President acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
         Given under my hand and official seal this 2 day of June, 2005. 
 
                                /s/ Suzanne K. McGuigan 
                                ------------------------------------------------ 
SEAL                                     (Signature) 
 
                                Suzanne K. McGuigan 
                                ------------------------------------------------ 
                                         (Typed or printed name) 
 
                                NOTARY PUBLIC in and for the State of Hawaii 
 
                                My appointment expires 2/18/09 
 
 
 
 
 



 
 
 
STATE OF HAWAII              ) 
                             ) ss. 
COUNTY OF HONOLULU           ) 
 
         On this 2 day of June, 2005, before me personally appeared Paul W. 
Hallin, to me personally known, who being by me duly sworn, did say 
that he is the Vice President of A & B Properties, Inc, a Hawaii corporation, 
the Manager of ABP Deer Valley LLC, a Delaware limited liability company, and 
that the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said Vice President acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
          Given under my hand and official seal this 2 day of June, 2005. 
 
                                /s/ Suzanne K. McGuigan 
                                ------------------------------------------------ 
SEAL                                     (Signature) 
 
                                Suzanne K. McGuigan 
                                ------------------------------------------------ 
                                         (Typed or printed name) 
 
                                NOTARY PUBLIC in and for the State of Hawaii 
 
                                My appointment expires 2/18/09 
 
 
 
 
 
 
 



 
 
 
STATE OF HAWAII              ) 
                             ) ss. 
COUNTY OF HONOLULU           ) 
 
         On this 2 day of June, 2005, before me personally appeared R. K. 
Sasaki, to me personally known, who being by me duly sworn, did say 
that he is the President of A & B Properties, Inc, a Hawaii corporation, the 
Manager of WDCI Deer Valley LLC, a Delaware limited liability company, and that 
the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said President acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
         Given under my hand and official seal this 2 day of June, 2005. 
 
                                /s/ Suzanne K. McGuigan 
                                ------------------------------------------------ 
SEAL                                     (Signature) 
 
                                Suzanne K. McGuigan 
                                ------------------------------------------------ 
                                         (Typed or printed name) 
 
                                NOTARY PUBLIC in and for the State of Hawaii 
 
                                My appointment expires 2/18/09 
 
 
 
 
 



 
 
 
STATE OF HAWAII              ) 
                             ) ss. 
COUNTY OF HONOLULU           ) 
 
         On this 2 day of June, 2005, before me personally appeared Paul W. 
Hallin, to me personally known, who being by me duly sworn, did say 
that he is the Vice President of A & B Properties, Inc, a Hawaii corporation, 
the Manager of WDCI Deer Valley LLC, a Delaware limited liability company, and 
that the instrument was signed and sealed in behalf of the Hawaii corporation by 
authority of its Board of Directors, and said Vice President acknowledged the 
instrument to be the free act and deed of the corporation and of the limited 
liability company. 
 
          Given under my hand and official seal this 2 day of June, 2005. 
 
                                /s/ Suzanne K. McGuigan 
                                ------------------------------------------------ 
SEAL                                     (Signature) 
 
                                Suzanne K. McGuigan 
                                ------------------------------------------------ 
                                         (Typed or printed name) 
 
                                NOTARY PUBLIC in and for the State of Hawaii 
 
                                My appointment expires 2/18/09 
 
 
 
 
 



 
 
 
 
                                    EXHIBIT A 
                                Legal Description 
                                ----------------- 
 
 
The real property situated in the County of Maricopa, State of Arizona, 
described as follows: 
 
 
Lot 1, DEER VALLEY FINANCIAL CENTER, a subdivision recorded in Book 542 of Maps, 
page 42, and Certificate of Correction recorded in Recording No. 2003-0591121, 
records of Maricopa County, Arizona 
 



 
 
 
                                    EXHIBIT B 
                   Financing Statements and Other Encumbrances 
                   ------------------------------------------- 
 
 
Financing Statements:      As shown in the Assumption Agreement. 
 
 
Other Encumbrances:        NONE 
 


